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AB STB ACT 

The American Indian Policy Review Commission met on 
November 19, 1976, and began the session with a recital of broad 
goals developed by the staff from recommendations received from the 
task forces. Goals were stated as follows; reaffirming the commitment 
on tribal sovereignty and strengthening of tribal governments; 
affirming the permanency of tribal governments: reaffirming the trust 
relationship between the federal government and the tribes and 

Impr bvlng the mechanisms^f or f ederar~enf t>Tcei!ren^t-mn^l>rotec^on-; 

making, a strong commitment to meet the needs of tribes for economic 
development, including a sufficient land base; improving the delivery 
systems for services to Indian people; and making a strong commitment* 
to upgrade the standard of living for Indians to. that of the iiation 
in general. The staff also recommended that southern tribal 
existence, based on the maintenance of tribal identity, should be the 
basis for the Federal-Indian relationship. Tribes terminated or 
nonrecognlzed, meeting such existence criteria, should be eligible 
for federal recongition and ser,vices without a dimunition of those 
services available to current recognized tribes. The rest of the 
session and sessions on November 20, 21, 22, and 23, discussed these 
goals and pertinent material assembled by the Commission staff. 
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MEETINGS OF THE 
AlttERICAN INDIAN POLICY REVIEW C05IMISSI0N 



NOVEUSEB le, 1976 

Rayburn Building, 

Wiishington^D.C. 

Present: Senator James Aboui-ezk, chairman; Congressman Lloyd 
Meeils, vice chairman; Senator Lee Afetcalf, Commissioner Ada Deer, 
Commissioner John Borbridge, Commissioner Adolph L. Dial, 
Commissioner Louis R. Bruce, and Commissioner Jake Whitecrow. 

Staff Director : Mr. Ernie Stevens. 

Administrative Assistant: Ms. Ernie Ducheneaux. 

Commibion staff: Paul Alexander, Peter Taylor, Ray Goetting. 
Donald Wharton, Charles Wilkinson, D'Arcy McNickle, Gil Hall, and 
PatZelL 



Chairman Abourezk. The meeting of the American Indian Policy 
Review Commission will come to order. 

The fi^ thing that I would like to do, I think wliilc we have had a 
lot of jprobleras, many difficulties in the past couple of years since this 
Commission has been operating, wo have been able to overcome most 
of theni; and to gp.t us over the rest of the way, I want to ask at the 
suggestion of Commissioner Jakp Whitecrow, that we get an invocation 
from Rev. Phil Beaumont, and if you would like, just stand where you 
are and give us a little opening prayer. We woulcl sure appreciate it. 

Reverend Beaumokt. If I may be here for this fine country qf 
our's, God has given me a language which has come down to this 
moment and I w(^ld like to revert to that language as I do in everyday 
and offer a prayer fojr the Commission, for the fino people of our 
coimtry, for the leaders and in this language that I know. 

[Whereupon the Reverend Beaumont offered a prayer in his native 
dialect.l 

Chairman Abourezk. Thank 3'ou very much. Reverend Beaumont. 
Is that the Crow Tribe? 
Reverend Beaumont. Yes. 
Chairman Abourezk. Thank you. 

I would like to ask the clerk to call the roll to establish the presence 
of a quorum of the Commission. 
^^s. Ducheneaux. Commissioner Borbridge? 
Mr. Borbridge. Present. 
Ms. Ducheneaux. Commissioner Bruce? 
Mr. Bruce. Present. 
Ms. Ducheneaux. Commissioner Deer? 
^Ls. Deer. Present. 

(1) 



Mb. bucHiNiAUx* Commisaoner Dial? " 

Ife! DuCTiN«4inc. Senator Hatfield? [No response.] 
Con^|i|ssmBn Meeds? 

Ms. DuoHBNBAtrx. Senator Metcelf? [No response.] 
Congressman Steiger? (No response.] 
Commisaoner Wliitecrow? 

. Mr. Whimobow. Here. • 

Ms. DuoHENBATJx. CongTSSsman Yates? (No response.] 

Senator Abourezlc? 

Chairman Abotjrezk. Here. 

How many members present? 

Ms. DxTCHENBAxnc. Soven. 
' Chairman Abourbzk. Seven. 

Is that a quorum? 

Ms. DucHBNBATJx. Yes. • 

Chairman Abourbzk. All right. 

A quorum is present, seven members of the Commission are 

^Twanted to give just a very brief opening statement, and I wiU 
ask other members if they have anything that they would like to 
say- but I am going to ask Ernie Stevens, the durector of the Com- 
mission, to outune the procedures in just a moment. 

bTi want to say that we have come to the end now. or very near 
the end of a verj' difficult~at times— 2-year penod whereas we 
£ve adVertised S3s as the only time in the Wstory of thk cpun^ 
Sat the Indian people themselves have rerily written their own 
nolicv and I think that is what it is gomg to be. , i • i 

^ tS ttSp heHot been entirely In&n.lt has been pverwhelmmgly 
Indian though, and the Commission members, especially the Indian 
members have very faithfully attended every meeting. 

Thev have a much better attendance record than the non-Indian 
ConujSssion members and the controvemes that l^ave surtounded 
. ttdTCramiission were to be expected; because anyone who b^^^^^ 
through the past history of Indian- politics and has seen the contro- 
versy embroSed throueK the last century or so, you would have to 
expect that we would be controversial. * • j nf 

Thave to say this, that I think everybody has tried to J^e best of 
their abiUty. I don't know of anybody who has not t^iedjo the best 
-of th^l&ty, -and-we just Imve n .sWrt.tjme.more to go, a month 
or two, before we finish this process. , . . , 

And I'have to, first of alC before we begm, this markup session, 
exnress my thanks to everyone who has been involved. 
"^Boyd^eeds had a very W election fight. He doesn't know the 
outcome for sure yet, but I am confident he is gomg to wm it. And, 
b^n especiS/ tough on him. who has had more pressures on urn 
than anvK rest of Ss, and I have to say that I sincerely appreciate 
his ?.osU^or and appreciate the work that he has done. His attendance 
has beTvery d^^^^^ and faithful and the amount of work am 
contribution he has made, the ideas, have all been mvaluable to this 
commission. 




/ So far as the uutcomei the results of this final report and recom- 
mendations are concemedi we are all hopeful that evej^y recommendar 
tion will be implemented into law^ either by Executive order or by 
legislation,,.. v ^ 

Wow, I have to say that I had indication^from Carter's people 
during the campaign that they were willing to adopt the interim 
re*pprt we issued on the BIA management study* They would like the 
reorganization aspect o| it and I tnink that we can mo§t~I am not 
spealciug for Carter, I am just saying from the talk I had with his 
neople during tlie campaign that they are intci*ested in adopting at 
least that portion of it* . 

So, if that happens, we have^at least fulfilled a great part of our 
mission. 

Insofar as the rest of it is concerned, it depends on the quality and 
tho nature of tho rwoniinandations and wnen that happens, we're 
going'to know how woll*Hve have done our work. ^ 

And, w are hopeful that in the end, and I thiok there are signs of it, 
tliat the Indian coninnmity will somehow, come together^ and unite 
even though they may not agree with all the recommendations of this 
report* 

You have to keej) in mind it is being written by and large by the 
Indian comnmnity and we hope that the Indian community will be 
able to unite, because there maj" not be another chance for quite 
sometime similar to this one. 

So, again, I would like to express my^ thanks to the commissioners, 
to everybody- who has worked on this, to those people who have 
supported it, and I suppose I should even thank those people who 
have opposed us, because they have kind of kept us on our toes and 
made us, I think, do our jobs better* 

I would like to ask the vice chairman, Congressman Meeds, if he 
would like to say anything* 

Congressman Meeds* If | can get myself from behind this pile of 
books ai i work I would just like, Mr* Chairman, to compliment you 
on your faithful attendance and conduct at these commission meet- 
ings* Also, I would like to compliment all of the other commissioners, 
particularly the Indian commissioners who have been very faithful 
m their attendance; and to all of those people who worked so diligently 
on these task forces. Some of them have, I think, turned in excellent 
work, others work is not what I would consider excellent, but they 
are in a better position to understand some of the things that they 
were doing than I am. • - . 

l-am not g oi n g-to-nass-any jud^ent on any of the workiiutil such 
time as we have had an opportunity to discuss it here* But, I think 
it is sufficient to say that everyone has worked very hard. Everyone has 
worked diligently and has turned in work which 1 think does credit to 
the individuals and to the original concept of this commission. 

And, I'^m sure that we are going to have a good result. 

Thank you, Mr. Chairman. 

Chairman Abourezk* Thank you. 

Does anybody else have anything they would like to say before we 
get underway? 
Commissioner Jake Whitecrow? 
Mr. Whitecrow. Thank you, Mr. Chairman. 
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On behalf of invsolf as one individual conimissionor serving: on thi« 
Commission, I want to take this opportunity hi initiation of our 
scHsion here to review all of the various reports that have been sub- 
mitted by the various task forces, that this particular day is in my 
opinion a landmark day in the history of the American Indian. 

It has been a privilege to have served on this C ommission anil 
certainly, I am not indicating that I feel that our work is done. 

I. thi;ik our work is just beginnina;, even after we complete our Inial 
markup and the presentation of out rtf'port to the Conpess. 

I want to also take this opportunity to thanking the statl for the 
tremendous amount of hours, tremendous amount of work that has 
gone into this and I don't think we should slide all of our tremen<lous 
amount of clerical assistance that we have received, all of the tme 
people that have served us wejl it^n through this i)ast year and a 
lialf, presenting us with all of our heeded materials and getting out and 
cranking out all of the vast amount of workload that we have roceived ; 
am\ imposed upon us this vast amount of readhig that has been a 
retpiirement of serving on this Commission. 

I do feel that this is a beginning, as I saiil, of a tremendous amoiint 
of work that is <'oming up hito the future. I do not feel that the Indian 
peofjle"^ totally are iii ¥ IFosition to accept all of ourTPCoramenTirttiourJ- 
at the present time. . , , * *u 

I feel thfit they <lo need an a<lditional opportunity to look at the 
report that 'we submit. I feel very definitely an<l very strongly in the 
fact that we as a commission, these next few days, give strong < on- 
sideration of extending for a month or two, our period of submitting 
our final report to the Congress because what we are doing m etlect is 
re(iuesting the Congi-ess of the United States to now lay it on the 
Anterifan Indians in su(!h a manner so that we can develop the next 50 
to ion years 01 relationshijjs. 

I sincon>ly feel t lat in order for the American Indian around the 
Nation to have the opportunity to look at our total report, prior to 
'submissi(m, is most important" to our work schedule, and I will be 
recommending that we do extend that period of time, whatever it 

might take. ,■ . ., , ,1.1 

I am knowledgeable about the fact that it jiossibly could take an 
amendment to the letiislntion that established this coninussion and 1 
do feel that it could be extended with any additional co.^t nisofar as 
the budget is concnrned. 
Chairman Abox;kezk. How long did you say, .lake.'' _ 
Mr. WiiiTEcnow. I would recommend a minimum of 2 months in 
order that the national Indian organizations arouinl tlie, country uiid 
that the tribes around the country would have an opportumtv to 
review our final report prior to submission, so that when the Indian 
people come before the various conimitteos in Congress, then they will 
have that nil together. They will have unity, hoi)efully, m the support 
of our work. ^, , , , , , , 

Chairman Aboi'kk/k. If I can comment. That ])robaUly would be 
tlie r-ost tlesinible thing to do, but I think in terms of getting it on 
tlie initial rush of leu'lslation— well, you know how these hon"vniooii 
neriods <:o with the r.ew President and the Conjiress. ^\e might have a 
better ciiance of p!is>ing some of these reorganization things at least 
if we get them in rijiht in tiie beguining. 
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And, if we delay too long, I wonder if we might not get left out m 
the cold, because— I'm not predicting this, mind you, but histoncaUy, 
any new President has, you know, a 90 or >00 day honeymoon period 
aha after that the Congress starts attacking him and he starts attack- 
ing the Congress. v . « , , , 

5 know I talked to one Senator from a far State who sjavs he has got 
a/press release prepared to attack the Secretary of Agriculture. He has 
*ust left the name blank, waiting^ to fill it in, and as soon as he is 
appointed, he is going to attack him. . , t, • 

So, I don't know how much leeway we've got is what I m saying; 
but anyhow^ I think the suggestion itself, everything else bemg equal, 

is not a bad one. . , . , , x . i •* 

It is just that we might get ourselves in a bmd if wenlo try to do it, 
but it is something we ought to discuss. 

" Are there any other statements? If not, I am going to call on the 
staff director, Ernie Stevens, to give us the procedural outlme and I 
want to state, as long as we are congratulating each other, that I have • 
got to sa^ that most of the credit for the work done on this Comt* 
mission and the work yet to be done has to go to Ernie Stevens. 

He is a guy who has been walking a tightrope for probably longer 
than 2 years, but so far as our experience goes, he has been walkmg the 
Indian Commission tightrope and has done' it extremely well. And, 
he has done it through his great talents.^his abilities, and- just plain 
perseverance and hard work. I have never had to get Ernie's boine 
telephone number to talk to him because every time of day. or night 
whfen I wanted to talk to him I just called the office and he is there; 
and I think everybody who deals with him kno^vs that. 

The only thing I don't understand Ernie, you haven t lost any 
weight as a result of all that hatd work. What is it? 

Mr. Stevens. I'm a compulsive eater. ^ 

Chairman Aboube2K. But I think it shbultl be on the record now 
that Erniet in my view, has done an excelleint, outstanding job. Ernie, 
do you want to go ahead? 

Mr. Stevens. Yes, sir. . , „r , • , 

^ I want to explain how tbe materials are orffaniJied. VV e have organized 
th3 work so that the agentlli, coincides with the tentative final Com- 
mission ryjort outline. , " ,. XL . 

The addendum, the short one here, w the t^ame outline that w«h 
tentatively approved for the final Commission report. The large work 
book follows the agenda. It is by chapter. The task force citations 
under the heading "Findings and Recommendations" that read 
T.F. 2/9S mean Task Forv?o 2, page 98. , , , 

We have Commission task force reports here. 1 ou have the sum- 
maries on tht desk in front of you. That's the other large book. Those 
are summaries with no comment about the task force reports. 

The task force reports themselves are at each end of the rostrum 
and people assigned to the Commissioners. If a Commissionor wants 
to look at a specific citation, the assi^jned person will bring that 
task force report forward. If the citation reads S-28, that means 
Summary, page 28. And S 2/28, would mean Summary Task Force 2, 

^^?ou do have the summary book in front of you. The staff prepared 
, the subject matter index, cataloged all findings and reconmiendalions 
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under appropriate subject headings. Butnhore was so much material 
(you can just §ee in the stimniary material) that much documentation 
and some of the resource nlq^terials'you may need are not right in front 
of you. ^ ' 

But we have staff people assigned, and thoy know whore to find 
whatever you may need. In a particular case, the law itself, wo have 
the attorneys here who know ihe subject matter, and if tliry tlon't 
know it rig^t off the top, they can have access to it. 

The workbook has been developed, based oh the orpmized ffrtdinjfs 
and reconunendations of the task force report. In addition, we have 
also included the special travel reports to the CoinHiission received 
Ao date. 

As you know, we have reeoivVi excellent reports from nniny tribes. 
1 can't mention all of ^liem. The ( Veeks, Nortmvest Afrdiatod/l would 
say that one of the ciuestions 1 had \Vithin our own stnfF was why 
Northwest AfHliate<l was able to deal with issues, conclusions and 
reromnu»ndations specifically in ii very short tiinespun, and on the 
other hand, some of our own neople- had a difficuH lime doin^ that. 
Northwest laid tlu»m out by tne numbers <and submitted u beautiful 
.report. ^ . 

Their report was about that thick. Wo have 10 or 11 tribal reped'ts. 
One of them being prepared now is the CroNv Tnbe's rrport.#t is 
beinfj printed right now. Pliil Beaumoi.*, the person who openwl the 
meeting, is the head of the ^planning for the Crow Tribe. Wl were 
glad to receive their report because we have some gapins: holes in the 
natural resource parts of our require!uents, and hopefully the Crow, 
Standing'^Rock and some of the other tribes who have land and re- 
sources will be able to help i^s out in this area. 

We have developed each chanter with a format which includes a 
background statement first. The backg4*ip|ind staiemept is just a 
short summary of the background of the subject matter of the chai)ter. 
The issue statements then follow; they are ihe fimdamental issues 
related to that subject. , 

Then the cataloged findings (arranged for readability) with staff 
comments, as needed, are next. At the end of- the section, comments 
are j)rovided as follows: (A) Support and Consensus. Each chapter 
will end with remarks about, whether the fin([ings and reconmienda- 
tions were supported and whether a consensus was reached. There is. 
a critique of the findings and recOmmeridations in each section. 

The next category is *'Gaps/' This particular area is self-eX|)lana- 
tory. 

5ie.\t is the Achievement of Goals. This calls for a separate explana- 
tion and I will get to it in a so(jond. ^ . 

The staff put together seven major goals, based on the overall 
picture, that it felt shouUl be disciret.seil by the Commission. 

Then, complianre wnth Public Law 9'i-580 — A statement of ei)m- 
plianco to the requirements of section 2 of the aet, is include<!. 

We found in most"eases there was much overlap. Most })art> of the 
act were covered, but there was some (question in some cases as to 
the* liepth of coverage. 

Then there is the Staff Statement. It is it short narrative comment- 
ing on the material nrovitUnl in each section, from staff pcrsj)ecliv(». 
Then, there's the filial statement tfnder the heading of ^^Keconmicndod 
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Commission Action." We tried veiy hard to fonn a consensus of 
what was there. I know I did that with the budget. However, at the 
bottom line, we called them Principles. ^ 

My own feelmg is that the Commission may jpr may not approve 
' those principles. They could rive them to the staff as kmd of a guiding 
tentative principle and the Comnussion may or may not accept the 

*^would like to say that»I talked to Congressman Yates yesterday. 
First of all, he wanted to be at the next meeting but he did not like 
the date. The other thing was, he said he would appreciate it if we 
.wouldn't lock anything at this time.. Whatever that means ^ 
^ But he is very mterested. And of coulee, Senator Hatfield had an 
operation and Sennt'^r Metcalf is just arriving. 

So, this section provides staff recommendations for Commission 
action. In most cnses we feel that if the subject is not developed 
odcciuately the Commission can decide on a sot of prmciples which 
will furnish guidance ior further analysis and m some cases, further 

^^'r^ere is so much material that was not covered. Some of it we can 
retrieve, such as in the case of natural resources. Some of the specmc 
thuiKs deal with facts and documentation related to economics; 
in the case of knd acquisition, in the case of the potential for natural 
resource development and so on. ^ t * j • 

We do have that in our fUes and ono of the thmgs that I found m 
the task force presentation is that some of the' thmgs that are missmg 
we do have on hand, and it only calls for analj^is and we can only 
know, over the next month to what extent we coidd do that. 

But for the most part, the people on our staff have taken a very 
realistic view of what gaps we can cover. But, in any case, that sec- 
tion will state what those gaps are. The material is pl-epared so that 
we will merely have to amend the workbook after each meetmg to 
keep the deliberations and the main source book up-to-date. 

The Secretary has a list of the commissioners, and m the case of a 
vote she wiU take down the exact language. li there is a difference 
and if there were a vote, we would record the names and which way 
each votes, if you so wish. We have a form for that purpose. 

Chairman Abourezk. In other words, you have one person as- 
signed when we are changing language and so on. One person will ne 
in charge of the final copy as we have agreed; is that correct/ 

Mr. Stevens. Yes, sir. 

Chairman Abourezk. Who will do that? 

Mr. Stevens. Ernie Ducheneaux. ^ •* *i, 

Chairman Abourezk. Ernie will also record the votes if there aro 

roUcalls? 
Mr. Stevens. Yes, sir. 

Chairman Abourezk. AH right. u c i „ 

Mr. Stevens. Some of the page numbers may need to be hxed a 

dttle bit, but each chapter for the most part, is numbered separately, 

because they were being developed independently. * , „ 

We will make amendments on the basis of the action you take or 

when we strike or substitute or add on material, we wiU do that by 

page number. The transcript is being taken. 
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However, Eruie is taking this in shorthand and we will be able to, 
within a week, print up page conges, so all that is necessary is to 
change the pages. 

Chairman Abourbzk. And you will match it up with the tran* 
scripti match up what Ernie had done with the transcript? 

Mr. Stbvsxs, Yes, sir. We will double check it, but we need to 
start early to try to start working on it* 

The first draft will be accoitnplished* The only other material is 
the actual draft, whatever vou decide to start doing with that. You 
know^*thcre are a couple of sections, such as the prolog and D'Arcy 
McNickle's section. D'Arcy hds prepared approximatenr a 117-page 
overview of the development of Indian policy ; and it would come (town 
to 30 or 35 pages, I believe, printed in the book. 

We feel that in order for people to address the whole subject of 
Indian affairs, one of the first things you have to do is undei'stand the 
genesis and the development of the policy; what- took place in history, 
in law, and so oh. So, D'Arcy has been commissioned to do that, lie 
is here, and that is one of the things that is done because it is a matter 
of history and record. 

It should be emphasized that our documentation, even related to 
the law. itself, is voluminous. We could not even summarize adequately 
w^at we have on hand. We have one of the chief features, I think, 
or pn^ of the things, in the coming years will be that wo have an « 
incredible amount of really beautiful material, and even with the 
task force nine report, which was three volumes-7-almost all .their 
chapters had major points, which are backed up' by entire books 
practicaljji, and so--: — 

Chairman Adourezk. I have another question, Ernie. 

I don't know if it was announced to me this morning that our 
counsel Kirke Kickingbird has resigned and is no longer with the 
Commission; is that correct? 

Mr. Srjb/Exs, Yes, sir. 

Chairman Abotjrezk. Is he working as a part-time counsultant 
or anything like that? * 

Mr. ^TEVENB. If we can make liim, is it possible to have him as 
special counsel? He is in town, and as a matter of fact, he is right over 
there, and he has said he will make, the time to fill in whenever we 
need him on some of these things. 

If there is a way we could make him a special counsel on an as- 
neeJed basisr — 

Chairinar Abourezk.* I have one question that concerns proxy 
voting now during these business meetings. I can never remembor 
what mir Tules smd about i»*oxy votingr Wo haven't used them up 
to date, I know^ but what is the situation, the situation so far as the 
rules are concerned? 

Well, when you look it up, give us a signal so we can find out. 

Mr. Stevens. Kirke and Max can do that. We asked the different 
offices about proxies. Congressman Yates, at that— you know, )\e 
would rather do it himself. I was trying to figure out now to say it. 

Chairman Abourezk. Fair enough. 

Mr. Stevens.. One of the things that we have, and I think I will 
just state these goals, and I wonted to emphasize and tell people that 
therfc is a lot of fast growing interest in wnut we are doihg, and most 



. oflllsjpOBitiw ttnd even the criticisms aroposit^^ j in that we gftt some 
' kind uf a way to compare the task force reports. ^ ^ ; 

But*ur staff would prefer to have hold outlines to certain extents^ 
^o at least we can know, what the ball pai^ policy is that you are de- 
veloping. I would suggest, personally, that possibly u whole session 
later on could be devoted for the specific voting. 

What we need is for staff to develop some broad kinds of materials, 
. or the kinds of materials that are really in consensus in some way, 
• and they could always h& struck *or altered as you so wish, but we 
can proceed on that basis. 

We developed some broad ^als and they were kind of as a re- 
sult of all the different prmciples that came through in the 
recommendations. 

Without regard to what I personally feel about it, this is how it 
came out and was rethought. If the chairman so desired, possibly, 
the Commission could discuss these broad goals. If we had them or 
something like them, you know7 however you want it, we woijd have 
something to deal with as a general kind of philosophy. 

Thc^e goals are a reaffiriimtion of commitment on tribal sovereignty 
and the strengthening of tribalgoverament. Two, affirming the per- 
manency of tnbal government. That, coincidentally has to do with the 
prolog part, and I didn't develoj) that prolog further because I felt 
at least for the record the Commission pught to say that, you know, 
that's the kind of thing they wanted. 

The prolog calls for a recognition of the permanency and the right 
of the Indian people to be separate and apart and different from other 
people and that is the gist of it; and if the Commission were to so 
desire, we could conthiue to develop the prolog along those lines. But 
I think the Commission ought to tell us that. Then we can proceed. 
Third is the reaffirmation of the trust relationship between the 
Federal Government and the tribes, and improvement in the mech- 
anisms for Federal enforcement and protection. The Federal Govern- 
ment in this relationship should be prohibited from unnecessary 
mterference with tribal self-government. 

Four, a strong commitment to meet the needs of the tribes for eco- 
nomic developnient, including a sufficient land base. 

Five, the delivery systems for services to Indian peoples should 
operate effectively, with optimum Indian input, and not exclude 
individual Indians, because of geographical status. 

Six, there should be a strong commitment to upgrade the standard 
of living of Indians to that of the Nation generally. And southern 
tribal existence, based on the maintenance of tribal identity, should 
be the basis for the FederaMndian relationship, 

Tribes terminated or nonrecognized, meeting such existence criteria 
should be eligible for the Federal recognition and Federal services 
without a diminishment of services or responsibilities to currently 
recognix6d tribes. 

^ Mr. Chairman, at this thne I would like to recommend that the 
Chairman entertain' discussion and possible approval of these goals 
statements or some variation thereof. 

Mr. Paul Alexander is available to summarize how these goals were 
established tlu^ough our review process. 
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Chairman AnounEZK. Well, my question, before we get into that; 
my qSon is this: Will action Sn these f rticf r sta^^^^^^^^ 
now be redundant to whn/we are gomg to talk about through tho 
report itself? y\ . , , „ 

Why do these haveHto be taken up separately I v,-i«..««v« f ^ 

Mr Stfvens. Wo just wanted some knul of a br(,ad ph losophy to 
Ko on. They are kind of an ovoraght It is a statement related to ul 
the principles that come bottomline from all of these chapters, lhat 

" CwLrABS" I wonder if it mi.ht not be better, however 
to-either adopt or not adopt or act on these goa s m conjunction 
with the bLkground statements that will be included m the report 
rhat go along ^v'ith whatever goal that they lead up to, and x have an 
dea some Commissioners and even mcludmg myself, might not lust 
want ?o come out and make a general statement like this without 
knowing what is behind it. And, would it not be better— 

Mr. STEVEN'S. You could do it at the end if you wanted to. It just 

"^"Smlman Abourezk. If wo are talking about-let me just give 

^"No^lJ'Sming the pcrmanencv of tribal government Well. I 
don't tb nk anybody disagrees wi^that, but why not act on that 
Sicular statement^at the end of^e tribal government chapter and 
fust say! wo are goiiig to adopt thirte a goaf and it should go m the 



'^¥he Teport is part of the overall statement on tribal goyernraent, 
including the back^-round and why permanency is needed and so on. 

&i?rn ABouliSK. I am just saying, it seems to me as one 

'Tthe?e\ny d^^^^^^^^^^^^ on that question, on the procedure? 

Congressman Meeds. Mr. Chairman. 1 think probably it would be 
a verves thing to have the specialist explain m detail each one of 
^^cLpters and\t us discuss and ask ^^^^I'-^^^^l"'^^^^^ 
maybe later in the report, wo can consider ho kind o key questions 
which I recognize as being very important horo. But I think, ma} be 
we ought to all have a little bettor gi'oundmg in this report. 

Now it's probably my fault, but I have not seen this book until 
thisrorSng I got a chance to get through your tusk force summar es 
wS iSntally, I thought%vore very good I would persona b 
fee much more comfortable, before marching forth on some ph lo- 
soDhl^al "tatements about those broad general pnnciples, in under- 
sSg what you propose to do to implomout those broad general 
principles. That would be my own preference . 

rhnirman Abourezk. Any other comments.' . , ,., , 

Mr BoRB^S^E^^lr. Chairman, I woul.l certainly like to concur 
with that as a suggested course of action, the comments made by tho 

vice chairman. » . i i 9 

Chairman AnouREZK. Anybody else.' . , • . rr n 

Mr Whitecrow. Mr. Chairman, from the.s andppmt of doing a 
total job particular report. I would think that the important 

IXes here would have to bo rstablished and tho goals of our Corn- 
Son shUd certainly bo foremost in our mind, and I personally_ 



u 



11 




3affirming 

commitment to American Indiana. . 

So» therefore* I as one Commissioner fool that to set the stage for 
our further deliberations, I think the seven goals would be appropriate 
for adoption in the initial phases, and then if it is necessary to come 
bdck )iter on, we can change those goals to come ^to whatever con- 
currence we. have; but I do feel that these seven goals would be a 
realihtic approach, giving us a wide sc&pe insofar 8s!,what our respon- 
sibilities are^s a Comnussion. 

Chairman Aboubezk, Than li i y e if 

Any other discussion on that question? 

Ada? 

Ms. Deer. I would like to agree with Commissioner Whitecrow, 
that I also have reviewed these goals and feel that we do need to have 
some.guidelines in proceeding with the staff work in preparing the 
report. 

I do understand also the need for more time and more discussion, 
so I am not saying that I disagree with that either. But, I would like 
to express my personal opinion too, that I certainly agree with the 
goals, and I feel that they are important goals and that I think all 
of us need to have a thorough discussion on them so that we all know 
how we shall proceed. 

Chairman Abourezk. All right. Let me, before we ask for further 
discussion, why doesn't somebody make a motion then and we will 
just get it up, and it seems to be a divided opinion on the Commission 
about how to proceed. 

Mr. Whitecrow. Mr. Chairman, I move that this Conmiission 
adopt the seven goals in our preUminary discussion with the option 
being left forward that we can change these goals to come into the 
total direction of the Conmiission as we get into it. 

ChauTnan Abourezk. Is there a second to that motion? 

Mr. Brttce. Seconded. 

Chairman Abourezk. Made and seconded. 

Now, is there any. more discussion on this particular issue? 

Con^essman Meeds. Mr. Chairman, I would like to speak in 
opposition to the motion at this time and I do that without regard 
to how I might feel later. I am just saying that I think we need an 
opportunity to discuss what these goals in some detail really mean. 

For instance, reaffirmation of commitment to tribal sovereignty 
and the strengthening of tribal government. What is tribal sover- 
eignty? Is it like OTegnance, can you be a little sovereign or must you 
be all Bovereien? Ytiere are a whole host of questions^ within the 
question of tribal sovereignty which I think this Commission needs to 
examine in detail. 

I do not want to be placed in the position of voting against tribal 
sovereignty when I conceive it to be one thing and somebody might 
conceive it to be soqiething else. 

So, I think wejieed to understand the degrees of these general 
concepts that we^e talking about. And, I woukl have to vote against 
and speak against the motion as it is presently present^^d, and I do 
that without prejudice to how I might feel about any specific ^pect. 
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If when we get to the end of the thing, tribal sovereignty, being for 
tribal sovcieigntv' is what I conceive tribal sovereigntv to be, then 
I would vote for 'it. But if it is npt, I would vote fl§:ainst it and I think 
it is much too early to toll what posture we wll be m at the end of that,. 

tliscussioii. , , ,. . 1* * ii t 

Chairman Abourezk. I would disassociate myself from that 

question. 

Adolph? , 1 e i ^ 

Mr. Dial. Since there is some controveisy here on it, 1 leei ^^e 
should give it some more attention and perhaps we should table the 
subject until tomorrow or some other time. 

Chairman Abourezk. There is a mption on the table. 

Mr. Dial. I make such a motion. 

Chairman Abourezk. Is there a second? 

(^h^/SrrA^^ The motion to table has been mode. All tUo.-ie 

in favor of tabling will raise their right hand. _ , , ] 
All those opposed to tabling will raise their right hand. 
The vote is 5 to 3 in favor of tabling. 
Ernie? Do you have any other bright ideas? 
Mr. Stevens. Yes, sir. , 

Now that vou voted, what I was going to suggc.a before, see the 
staff work to" make sure that everybody understands that to tabie is 
fine, possibly after you have discussed all the principles. 

AH we wanted was to discuss the goals and then you can do whatever 
A'ou like and I agree, vou know, that tjiere should be a discussion and 
explanation of what that means; ami the' staff is prepared to do that 
and possibly they could do that later when you take it up. But our 
onlv intent was to try to explain '.low we arrived at that and what 
eacli one meant to us. , , ,. * • 

Chairman Ahoubezk. It appears that the feeling of the majority 
of the Commission here today is that they would rather have an 
explanation of these general goals before voting on them. 

Senator Metcalf. Mr. Chairman, I wanted you to know that 1 
have voted for the motion to table. , , , , . 

Chairman Abourezk. I don't know if anybody knows that Senator 
Metc-alf on princii)le always votes against tabling, motions to tabli> for 
the reason that he believes that the issue ought to be brought up on its 
merits even if he disagrees with the final outcome. 

lie also— he aluicst, I shouUl say, almost always votes against 

^'^Mr^'noRBUiDrsE. I would just like to comment that I feel very 
strongly that we need to discuss fully each of the points, both the 
goals alid each of the chapters and the summary. 

I feel that what we were discussing now is not a matter of how 
committed we feel to what is to be prospnted but merely a matter of 
lirocedure. and in voting as I have, I feel myself, <{Uite frankly, (luilc 
committed to the content of what has been presented to us; but 1 
feel just as a matter of jji-ocedure wi' have tlie time and tnn(> allows 
for us to review botli the premises and conclusi:)rs or suggested (on- 
dusions and that at that time, we will be fully prepaivd to vote on tlie 
merits of each of these imints. ,n a i 

This is why I have cast my vote as I have, Mr. ( hairman, thank you. 
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Chainnan Abourszk. OK. 

Are you finished with your presentation now? 

Mr. STfi\fiN&. Yes, sir. 

What you can do is that the agenda coincides with the book and the 
agenda coincides with the Commission outline, anti the person^s name 
to the right of the subject on the agenda is the person, if you wanted a 
l)reliminary presentation, or if you want to refer to them, they are the 
ones who are in charge of that particular thing. 

Chahman Abourezk, What we will do, when we come to whoever is 
responsible, can answer the questions and who is going to do the rewrite 
based upon what the Commission recommends will sit in the hot seat. 

Mr. Stevens. Yes, sir. 

Chairman Abourezk.. All right. 

Now, according to the agenda — have you just finished that item on 
the agenda which says *Tinal Re])ort — Prolog, Eniie Stevens," or is 
> >that yet to come? Pm not sure just what you did to us. 

Mrr^TEVEXs.'I cbuTd g^^^ the prolog, because as I was pointing 
out in the beginning, it is another one of those kinds of things, you 
know, but if at the end of the 4-day session you should decide that the 
prolog is in your book, and if you decide tha^ that theme is suitable, 
It is the ^d of thing that I think is not controversial and I don't 
think I need to discuss it right now. 

Basically, it is saying that Indians for a number of different kinds of 
reasons should be made a permanent part of the political fabric of the 
United States, and as a separate political entity and that they .should 
have the riphrto be separate and ai^art and different forever. And it is 
a prolog, hke .D^Arcy^s thing to kind of set things, and also, other 
than where you want to make cQmments to varying degrees to that, 
without regard to that, in order for the reader and we have to be 
aware that the general public is going to be the reader, the Congi-ess 
and the Senate are going to be the reader and other peonle have to 
understand whether they agree or not why Indians wish to be different 
and what is the legal and moral reasons tor that wish. 

And in order to understand the rest of the Commission report 
when it is finally Drinted, they have to understand^ that desh'e and 
thai there is probably no need to pursue it any further becau^}e they 
couldn't fully understand why Indians want to be sot apart from other 
people. 

Chairman Abourezk. I think it would logically follow that the 

Erolog should be adopted after the recoi..mendation instead of before, 
ut 

Mr. Stevens. Yes, sir. 

You see, all we are looking for is broad guidelines m we can start 
writing. Now that could be clone at the emU 

Chairman Abourezk. What about the introduction now? 

Mr, Stevens. The introduction, I wouhl like Paul Alexander to 
explain what he is proposing that that be. 

Chairman Abourezk. OK. 

Mr. Alexander. The page in the looseloaf on introduction simply 
explains what we would conceive of it being: which is basically a 
description of how this Commission came to be; what its oi)erative 
legislation is; how it selected its task forces; what their responsibilities 
were; how Indian input and other input was collected throughout the 

83-740— 77— vol. 4 2 
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report ph^cess; and after the report is fmishedi and there are general 
themes or particular points about what the limitations of the report 
may be, that they be spelled out right up front in the introductoni. 

It is a faotual, straight-ahead ohapter. . 

Chairman Abourszk. All right. 

Well, ♦hen it has not beea written, as yet, is that what you are 

^'^^^Mr ^Alexander.' No; it has not been written. The materials, of 
course, do exist but until the report itself is tied down on a substance 
basis, including the limitations of the report whatever they may be, 
it cannot be written. ^ ^ . . . 

Chairman Abou^iezk. Until they are reported m, so it is m the 
same condition as the prolog. 

Mr. ALEXiiVDER. Yes; that is correct. 

Chairman Abourbzk. All rights 

The next item then is "Basic Element,'^ a subheading under that 
is "Chapter 1, Operative Concepts/Gharlie Wilkinson.'? - ■ > 

Charlie, would you get a microphone? 
' Mr. Wilkinson. Thank you, Mr. Chairman. I would like to just 
make one brief comment to the Chair. 

As you know, I came into this process late. I am serving on a 
special, consultant basis and am not in Washington on a day-to-day 
basis, so I would like to echo your comments about the work of the 

staflP. / 1 . . 1 

I literally stand in awe of the kind of work they are domg right now. 
Ancf I am just deeply convinced that the Commission is going to be 
in a kmd of pdfition where it can set the policy <ff-whatever it is the 
staff is going to be able to crank out, a very able report. Having been 
in the office now for sometime, I am really satisfied with that. 

The attempt on this first section will be to lay a foundation for 
Indian law and policy as it exists today. We are calling chapter 1 of 
this first section Operative Concepts. 

The title I have given to my paper is *'Disthictive Doctrmes in 
Indian Law and Policy,'' it is now in late. 1 expect to have the final 
.prepared within about 2 to 3 weeks. 

The idea of chapter 1 will be to discuss in genertil terms, in layman s 
language, the basic doctrines in Indian law and pplicy. 

The primary doctrines that will be discusy-^d will be tribal sover- 
eignty, the trust relationship. Congress plenary i)0wer, Indian treaties, 
and jurisdiction in Indian country. 

There will be a short section at the end called something like 
"Sjnthesis: The Place of American Indian Tribes and Individuals in 
America's Legal Systom." 

Chairman Aboure/k. Charlie, except for that last part, would it 
be fau*, would it be a fair characterization of your paper that it would 
be mostly e.xisting factual and le, A situations without making policy 
reconmiend a tions ? 

Mr. WiLKi.vsox. Mr. Chairman, it would be exactly that. It would 
be a statement of the present state of Indian law, not an attempt to 
make policy. It would attempt to be a straightforward statement of 
what In<lian law is now. 

Chairman Abourezk. All ri^ht. 
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What was the last nart noW| the last section? 

Ma\ Wilkinson* It h sort of a conclusion. I have titled it ^*Syn- 
thesis?: The Place of Indian Tribes and Individuals in America's 
Legal System/^ It is, I suppose, kind of an overview. 

Chairman Aboukezk, That would be more, then, of a subjective 
judgment for the Commirtsio{i to either adopt or not adopt; is that 
right? 

^Ir. Wilkinson, No; I don't think we look at it that way, Mr. 
Chairman. It would be moru of a short conclusion or summary, an 
overview of e?dsatuig law. There is no attempt in this section to make 
anv recommendations at all. 

in other words, this entire section, of which this is one chanter, is 
an attempt to give a statement of the status quo. Mr. McNickle, for 
exara{)le, will uo his hi^^to^^. There will also be a statement on demo- 
graphics and existing admmistrative policies. f 

This is a statement to set forth ^ome of the basic conceptual 
doctrines. 

Chairman Abourezk, OK. 

Congressman Meeds. Mr. Chairman, what was the second to the 
last one that was raontioned? 
Pm sorry Charlie, I didn't hear. 

Mr. Wilkinson* I'll just repeat: Treaties and tlien jurisdiction in 
Indian country. That would treat crimmal jurisdiction including the 
major Federal elements. 

Chairman Abourezk. And it will be written in language that non- 
lawyers can untlerstand. 

Mr. WiLKLvsoN. Absolutely. We think that is extremely important. 

Congressman Meeds. More importantly written in language that 
the lawyers can understand. 

Mr. Wilkinson. I aippreciate very much the vice chairman's com- 
ment, which I don't tliink was a question, but perhaps to answer it, 
it absolutely will be. 

It absolutely will be, I believe deeply, and we, all do, that it must 
be unimpeachable on a legal basis. 

(Chairman Abourezk. OK. 

Then we will see that in 2 to 3 weeks. 

Mr. Wilkinson. Yes; you will. 

Chairman Aboukezk. OK. 

1 tliink that will fall well within our timetable so far as being able 
to atlopt — Ernie, whore are you at? 

When is the second draft markup session? When is it scheduled? 

Mr. Stevens. We had — our next meeting; is on December 18th and 
then there was a possibility of January 18th. 

Chairman Abourezk. (5k. 

Then that will be ready by the December 18th meeting? 
Mr. Wilkinson. Yes. 

Con^essman Meeds. Mr. Chairman, could I ask a question at 
this pomt? 

Would it be proper now to discuss some of the things which have 
been stated here to bo the content of this report or would it be better 
to wait until wo have the rei)ort and then discuss it? 

One has the feeling that perhaps we should have some idea of 
where the report is going. If it is nothing more than a presentation of 
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fact as to what the state of the law is, the existing st&te of the law, 
both by statute and case law, then I assume we would pretty much 
just have to wait and look at it when it is finished. 

But I don't want to be in any position now that we. are accepting 
it. We are just at this point explaining the procedure which we axe 
going to follow; is that correct? 

^Wilkinson* Yes* ' 

Chairman Abourbzk. I look on these early sections that we are 
talking about. I look at these sections as the staff givin^r us a general 
idea of what they intend to do, and for example, if one of us felt that 
he was way off base in- writuig on some issue, we could probably 
correct that right now. . i . % 

But ndw, lor example, for Charlie^s and the mtroduction and 
prolog, rtn satisfied that that is probably what ought be to written 
and 1 assume, unless you say otherwise, you are all satisfied that that 

...iajie directionit QU^x.t Jt9.^^^^ , . , , , ^, 

Then when we get the draft itself , where obvious! v wo are gomg to 
have to look at the draft and see if indeed that is what wo want. 

I want to make one clarifying statement about Kirke Kickingbird, 
our counsel. Kirke got nervous because he — ^when I made the an- 
nouncement that he had resigned, it sounded Uke he did so because 
of some controversy. That is not the case. Kirke was on leave of 
absence from his organization— is that what you call it, an orgaui;iation? 

Mr. KicKiNGBlBD. Yes. 

Chairman Aboubezk. Law firm or whatever. 

Mr. Kickingbird. Right. 

Chairman Abourezk. It was essential that he get back to it, 
because of a new project they are starting. I didn't want to see Inni go 
back, but I told him that I understood, because he has got to make a 
living and he, in fact, did have to go back to it and 1 asked lum if 
he would undertake special assignments for us if the need arose 
and h© has agreed to do that. But he's got to spend now the majontv 
of his time hack in his oraaniiation and that's why he resigned. 

And, he went with the full ai)preciatiou of the Chairman and 1 m 
sure thb other members of the Commission. 

Okay. . , 

Any other questions on operative concepts, on Charlio W ilkmson s 

.section? ^ i . t^, * 

If not chapter 2, History of U.S.-Indian Relations— D Arcy 
McXickle is here. D'Arcy has written his concise history of American- 
Indian relations. Have the members had a chance to look that pver? 
Would anybody like to comment on its form and the way D'Ai-cy 
presents it? , . , i 

It is about what I had in mind. In fact, it is almost precisely what 

I had in mind. Ada? *r v 1 1 

Commissioner Deer; I would liko to commend Mr. McAirkle on 
this. It is a very concise, cogent discussion that 1 think should he 
given broad distribution ami I would like to recommend that this bo 
included in every high school and college textbook in the country 
and also, especially to some of the members of the press so they get 
their facts strais^ht. ^ , , . , 

And, I feel that when wo all have a chance to read it, that the 
other Membei-s will share my enthusiasm. 
Chairman Ahouuezk. Thank you. 
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Commissioner BnuCB. I would like to cowetir with that statement 
of Commissioner Deer, but also, Mr. Chairman, I wish you coiil<t 
pve lis just a quick overall summary kind of thing because you did 
that for us yesterday and I thought it was very helpful, 
t. HAIRMAN Abourexk, D'Arcy, do you feel like doing that today? 
Air. AlC'iNicKLiJ. I have some notes. I don't have a prepared state- 
ment. ^ * 

Chairman Aboubezk. Well, just go ahead. 
. Mr. McXicKLB. In other words, I tried to state some of the 
dimensions of the problem we are dealing with. 

I can't imagine a better time for this kind of investigation to come to 
a head. In other words, because of a new administration coming in, 
iintl becaiiso it seems to me that Indian people themselves are at a 
point where they want something to happen and are going to push 
for soniPthing to happen, and at ihis point they have background 
..«im<.l.tri\iu«ig which th&y dida't hjive 20 or 30 yoars-ftgo which -enables - 
tnom to work within the power structure of the dominant society. 

iMrst of nil, 1 would make the general comment that extermination 
was never accepted as a required official policy of the United States, 
aithoufrh at vanous times extermination was recommended. This is 
particularly true after the Revolutionary War when there was a 
contest, particularly between the Iroquois Tribes and the newly 
forming nations about land title, occupation of land. There were 
those. 

In what was then the Confederation, nrdng extermination be 
adopted as the quickest way to settle land issues. This was never 
accepted at official level nor ever after that, although agam, there 
were times as dunng the removal of Indian tribes from the east to 
an area west of the Mississippi when extermination almost became 
a factf^'^thoufjh, agam, it was not'a declared policy, 
rpi r"i-^°'^"^'^' 1850's, again as a fact, extermination occurred. 

1 lie Indians were shot down like rabbits by, boisterous miners who 
wanted to get a hold of mineral lands. Agam, it was not an official 
policy. 

Now the effect of not ha^ang adopted extermination as an official 
poUcy is soraethmg that we recognize or speak of today as coexistence 
came into being. The French are even more tolerant of native peoples 
than the Enghsh colonies were, in actually intermarrying with the 
tribes they, traded with and did not attempt to occupy land. They 
built forts along the tradmj? posts and guarded the tradmg posts 
along the trade r-jutcs, but did not extend out into the countryside. 

Ihe Spanish were probably the least tolerant of the people of a 
different culture, different background, and did a pretty good iob of 
wiping out tribes south of us. This U.S. policy changed with the com- 
Ijetition for land. As settlement went westward, more and more 
tnbes were found to be in the way of what was thought of as progress. 

ho, between the middle of the century and up until recent tunes, 
the yanou^: aoasures were adopted to make possible the acquisition 
of tribal liu -i. The most notorious case was, of course, the Allotment 
Act of 1887. 

But after 350 to 400 years, what is now obvious is that the Indians 
have not changed, they have remained Indian, that they have changed . 
but they have remained Indian ; let's put it that way. 
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As a matter of fact, they started changing frpna the very fijst Jjth 
thfacquisition of the horse, steel tools, woven clothing. They accented 
what 5as in their interest. What thoy could fit into then- way of hfe 
but remained Indian. They became tetter hunters because they had 
better hunting equipment, for example, but remamed Indians, with a 

^"now! £?you^know, it is nothing peculiar about Indians. It's 
true about the^Irish, English. French over these 350. 400 years, hose 
people have changed also and yet have remamed essentially Irish, 

French and English. , . n i„« 

Now this is a simple- fact that you expect to be umversally under- 
stood, but strangely enough .it isn't. Strangely f o^S^^ * n .^^^^ 
States, instead of extermination adopted t'his policy of bringing the 
Indian people into the dominant society tlu-ough a process of ashunila- 
tion as It became to be called. . * * „nlif.v 

And Indians have resisted that to the extent that this po icy 
resulted hi notions which were coercive, compulsive. Indian children 
beine taken away from and out of their homes and sent huiulreds or 
thousands of miles away to spend their growing up X^"']' "'t,";. 
alien environment with the idea they would no longer be liulian. 
That is one aspect of what happened. . i i • lo-a 

Chairman AnouREZK. D'Arcy, weren't you involved m the 19.i4 . 
Indian Reorganization Act? 

Chakm^anTnounS you included and I haven't read 

your entire paper yet, but have you included in that ^ f ^as 1 ap- 
pened at the VrA since 1934, what the Bureau of Indian Affairs 
has done with it; how they have handled it and so on. Is thi^ in jour 
paper? 

Mr. McNicKLE. Yes. ' . , . , • ^# 

Cliairman Aboure>!K. Can you give us just n brief overview of 
what has happened to it in the hands of the Bureau smce then.'. . 

Mr. McN^Jkle. Well, first of all the meat, the guts of the o igmal 
legislation as introduced was removed It involved things hke auaior- 
izfng tribes to contract to carry on the services such as the BIA up 

""itXTseS&Sr^ to revise the educa- 

tionafprograms so That the lldians could be trained, in management, 
hi how^ to%^rate the services which they were going to take over 

""iKoSude histories of the tribes, their own background and 
their own religious with the Government and ^.^f "^""/v ^. 
• There was a provision for setting up a special nbal court s>st m 
and that was cut out; .so what was left was a kind of recogni/u g U o 
right of tribes to adopt written constUutions and again that ^v ^ 
lmnVi)ere(l or harnesse'(l. restricted by requiring a constitution he 
pXved by the SecretttO' of Interior and moreover, any actions taken 
by the tribe affecting truit property.or a tru^t rola lonslup had t^o he 
approved by the Secretary of Interior. So the Indians really didn t 
iittve a eootl vehicle to work with. „ ,. , . i , i i * 

. To aid to that problem, the Indians realK' didn't ^^^^st^' I wha 
was in it. There was a series of meetmgs heli nroniu the cmnitix I 
explain the IKA. but. they were packaged kuulK of meetings, you 
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know, the agenda and everything was ient out and probably even the 
resolutions that they were supposed to adopt approving this. And the 
<li8cu8sion was minimal. UsuaUy 1 day or 2 day meetings. 
► There was no attemjjt really to translate this material into language 
which was representative at these meetings and oftentimes, the In^" 
thans, even though they spoke English, they were dealing with con- 
cepts which, you know, were not in their ordinary vocabulary, so 
that the understandme of^the IRA was at best very faulty. And the 
J was voted down by many tribes. Not only because they didn't 
nndetstand it but there, was some genuine opposition to what was 
being proposed. 

Congressman Meeds. Mr. Chairman, may T ask a question at this 
point, and I have not had ai. opportimity to read your work liere, 
D Arcy; but it sounds to me like a very {rood ovoi-vicu- of both official 
dodared and undeciared policy of Govcmiiiont in various forms with 
Indian relations. 

I am just wondering if you could go through veiy briefly, as vou 
have It seeins to me, through these various policy periods, and state 
generally what the poHcy was, how it was implemented, and what 
result of that policy was? 

Is that pretty much what your work does? 

Mr." McNicKLE. Yes; that, s the review that I have written. 

Congressman Meeds. Could you give us that kind of an overview 
here if it is all right with the rest of the Commission? I would bo very 
interested m listening. *^ 

I think you said assimilation. 

Mr. McNicKLE. There has been a problem going way back is what 
IS meant by assimilation. It is a tricky word and quite oftentimes, it 
means, obUterating— wiping out what was there before, and making 
over people into a new cultural background. A new set of beliefs and 
customs. 

Assimilation need not mean that. It should mean the right of a 
people to change over time, selecting what they want to adopt, re- 
jecting what they cannot live mth to the conflict of their beliefs, to 
their system of values^ but if allowed to select and choose and adopt, 
people will change. People do change. * 

No society remains static. Now that is the normal process that 
people, unless they are under military pressure or some other kind of 
pressure to change wholesale, while ordinary change comes as people 
choose It. And that has been the difficulty afi along, in trying to adopt 
legislation, adopt field practices that the Indian people can live with, 
can understand and accept and live with and function and grow. 

And It has never been understood. Evidently, it is easier to make it 
wong than it is to work with the people to the point where they under- 
stand what you are talking about ; what you are trving to do, what the 
advantages are in changing their ways and allo'winp them to grow 
into that. That is difficult. We don't know how to do it very welland 
we haven't even attempted for most ot the time— simply tried to 
force change on people. 

NoNv that is the gist, I guess, of that review that I wrote. Anyhow, 
that gives you some idea of the dimensions as I see them of w'hnt is 
involved. It is, you know, so often said that the Indians don't change 
or they won't change. 
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ifejSo'nOoO's, during tho termination poriodH, Semitor Wathon 
xvoiS&v "The IndianH won't chatifce unless wo roquirn them to 
^^>^t^l at iV not true. I was talking with nu old Navajo medicine 

not otlucated, but he sa u , "We're lenrnmp »dl tho^ tune. , 

\ ml hrineant it in several ways. First of all, the ^avaJo med cu e 
men s ; to sj^d a lifetime learning how to do it. There are hundreds 
ami hundreds of chants and songs that you have to earn and the) 
have o be perfect. But even also in terms of V'^':"^"! tojive wit^^^^^^^^^ . 
people around, the uon-Navajo people around hmi. N\e are leammg 

*^"Th^Vu":•good statetuent of Indian attitude. They learned quicklv 

when-?^u Know, when the horse came, they learned how to be good 
hor'enin" nd how to take care of horses and this is to their advantage 
■• ♦ It's much easier to ride a horse out on the hunt than to go on foot so 
mZs sJnso. But this is-you know that wasn't a special case, 
r It's been true all down the years that Indians have changed. ^ 

N w the reason I said, at the beginning, that you know, the be^t 
poi; ble time for this kind of a study that has ^een jua^le is becau^^^ 
Imlians are— it seems to ine— are ready for something like tUi^ to 
hap,"n Thev wore not ready in tho imVs when, the Indian Reorga- 

. "^tt^^ ju" ^onTolo some years after Wounded Knee and a lot 
of I 1 ians remembered what hai)pened in the attor P'^f ^he 19th 
rcnturv and thev simply withdrew and went home and tried not to 
have anything to do with the white worU . 

Bu this now is completely changed. There are oyer 1.3.000 Ind ans 
at tl colicge level of tLiining right now. '^^^^y ^'^^^^I^^J^^'Sl 
becoming doctors, becoming engineers, social scientists thej are 
a. ce in- ti e challenge of tl^ modern role, but again, sti U, they are.. 
sa% " We are not going to become brown-w uto "^en We are gomg 

. to still be Indians, but we will use these tools and these bkilU that 
have been developed; will use them ff>r Imlian purposes. 

A-aii some vears back, when I had a workshoi) for Indian an 
collie U dents^at the University of Colorado, ""cl the Indujns^^^^^^^ 
were savin «■ "We want education for Imlian pu •i)oscs, aiwi-niiev 
were ^o ng7,.u:k to school and making good. whic=h was when I w.is 
giving there were probably not a dozen Indian.s beyond high 

fro n m w .Ucl be, ..oet'ceivo-in dealing with Indians. They are g^^^^^^ 
to !,e able to talk ba.:k, to take actions which will be m then mteie^t.. 
I thhik that sort, of summarizes. 

Clu.irmaa Amoi-kk/k. .Inko, you had ^"'7'';'""^;. '; t i,,.ve 

WniTKruow. Mr. Chairman, one of the things that i tunc 
iu.ti 'j.l in vour piTscmtation here. D'Arcy. is the, fact that the co n- 
e, t v( u iust n a.le, that ImUans want to remain mhans, . ml the 
Xti<; s i >s that I've luHl out in the liehl hidieate the same th ng. 

^''Cg aP^ed as an Imlian, knowing ^»>V^'\7S's??elt ^ 
be,=ome%ducate.l, honefully to compete out N am Mreet with an> 
other imiivi.lual oui lieie as a criti/.en of t^ ^^."^^ ^^^'"^^^ ^"j..^ i,,,^ 
Your comments, part cularly on page ir> ot >our rentatum n e, 
whluellv vmi state tiu> ollieud 'ideology of the Federal-Indian ].oliey. 
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reflected humanitarittn aims almost universally those in cUarge of the 
Indian affairs assumed that Anglo-American civilization represented 
a higher level of culture and moral development and a more viable 
economic system than tribal cultures might encompass. 

When I read that, it reminded me of a story that 1 have been telling 
for several years now in regard that Indian people had a cMiIture. 
They had relationships with what is called, my good friend up- 
staks, way upstairs and hopefuUj* Til be restmg with him some day 
in the future. But, I hope it's not real soon. 

The Indian did have special relationships with our Creator. 
- They knew how to treat one another. They treated one another with 
dignity. Sure, we hail conflicts between tribes and 1 think this is 
really t'le onlv thing that American Indians are asking, and honefully, 
with the product of this Commission, we will be able to allow Indians 
to be Indians and simultaneously have their own government, Imve 
their owti relationshiijs 'within their own geographic areas as estab- 
lished by treaty; and also, to allow those Indian tribes to have ju- 
risdictional processes over their geographic area. 

With this jmrticular thought m mind, I would like to call to the 
Commissioners' attention a story that I toll occasionally when I 'am 
making a presenttjtion, and it fits just exactly vhat you hixve said liere, 
Mr. McXickle. 

That when the white man first came to this continent, he looked 
arotmd and he said, **Hum„ there are ))0()ple here. There are males 
and there are females and I just think wc^U call them Imlian." 

Well, what do the\*' do. The female, she iloes all the work/fsho 
chews the buckskin, she makes the moccasin, she temfs the >L>fI. She 
tills it, she harvests the crops and preserves the food, j)repares the 
table. She takes care of the cleanliness and the sanitation around the 
home. vShe also makes sure that all of her work is totally done. vShe 
looks after all of the desires and the whims of the male. 

She also, if it's necessary to move, she manages this particular 
move. Now, he said, **What does the Indian do?" And, he looks arouml 
and he savs, **Well, they hunt, they fish, they make a little love." 

Now, the white man thought he could improve on that system of 
. life and as a result, all of us Indian men now have to work. Is that a 
good system or not? Personally 1 agree with evervone. 1 think wc 
neecl to go back to old ways. I wouhl like to hunt, fish, and make love, 
I think it would be a tremendous life. However, many Indian women 
would like to run me ofT when I say that. 

So, from that standpoint, I thiiik this pretty well sets the stage. 

If we coulil i)rovi(ie this kind of return to 1.55 years ago, whereby 
the Indian people did have the ability, they had the relflii()nshif)s, 
and tliey had a culture that was beautiful. They had tho rolnthmNhips 
that were beautiful also and I don't think the United States of 
America could go wrong by patterning itself after those relationships 
that we had as American Indians. 

And, as an officer in the U.S. Anny Reserve, I too, am a strong 
supj)orter of this country and I would like to see, once and for all, 
the results of this ('ommission bringing about a return to all of those 
tribal relationships and allowing Indian citizens to be Indian, and 
allowing^''*sniooth and coordinated development between govern- 
ments, regardless of what level those governments may be. 
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And, I think it can be done. I think that the Indian people have 
the ability. They have the ingenuity and certainly they have the 
collects of what thev want. For many, many years now, we have sat 
and- we have listened to the way things should be done. We have not 
really made a strong effort to change those things and with this 
Commission, fellow Commissioners, we have this opportunity x)f 
changing things, nnd 1 think wo should point toward making the 
wrongs right once and for all setting the stage for future development 
so that our Indian neo])le can be Indians. Our Irishmen can be Insh, 
our Germans can be German, our Jajjanese can be Japanese, but 
still nil in all, we are citizens of the United States. I think it can be 

worked out. • , , ^.*. , , ^ , . , i 

I SCO no i)roblem in that and Mr. McNickle, T thmk you have a 

wonderful, wondorfid presentation. I would also like to r.'mind the 

Commission that just yesterday evening I had the opportunity of 

purchasing Mr. McxNickle's latest book, "They Came Hero inrst. 

And lie's i)aying me a (juarter for every time I say his name. 
We liave'ah'eiidv'iuacle that arrangement. Ho, I would like_t.o 

recommend this book to the Commission. I think it would be a fine 

addition to every Commissioner's library. 
Chairman Ahourezk. Thank you. 

Louie? , , , T 

Mr. Bruce. Mr. Chairman, I'm fascinated with this article and I 
do agree it ought to bo reprinted and sent out everywhere for two 
reastms. One is that I was around when the IRA was in existence and 
started. I attended some of those well-planned meetings by the 

Bureau and its staff. ^ j • * 

Some of them moved and went, some of them voted in favor, 
sometimes against their wishes; but in D'Arcy's article, he says Indian 
opposition to assimilation policies never disappeared, but everytune 
the Indians found an answer to policies, the Bureau foundia way 
around it. And, I am not gomg.to focus on that. 

But, as we look at the history of the Bureau and its activities ami 
somebody could interpret that I am anti-Bureau, which I am not 
< omplet«ly- However, there are a lot of fine people in the Bureau and 
I like them very much — but over the lifetime smce the Bureau has 
been in existence, it has gone too far beyond the matter of pro^ction 
and we find ourselves involved in a situation where Bureaii ofhcials, 
not the Commissioner, were making some individual decisions for 
individual people and Indians, including myself as an Indian. 

And that's why I feel that we have to take a stand and move, and 
that's wliy I'm interested in the PoUcy Review's recommendation for a 
separate and independent agency and I want to hit hard on that as 
wo ^,'0 down the road, because I feel it's necessary. ^ 

I think I have said more than once that no Commissioner, Indian or 
non-Indian, can over be afrccted if he really and tndy wants to do 
sonu'thing for hU people, because always, there is somebody eUo above 
him who signs that paper off or buries it in some fde or something. And, 
unless the Commissioner, our man for us can be where he can be 
effective, \\e are not going to makefluy progress. 

D'Arcy says in his article that we've sort of moved away from the 
feeling of defeat to something where, you know, we see blue sky, and 
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80 forth; And I think in your article you did mention that Indians, 
'^Have become mpre aware of their common problems and common 
perU and tiiey are learning how power is used in contemporary society/' 

And as far as the Bureau is concerned, whether it be separatCi rm 
afraid in some respects that if it b set off alone, somebody could wipe it 
out overnight witn the stroke of a pen. \ 

However, some change has to come. Some cha^e has to come if we 
nre talking about self-determination and Indian^having a right to 
(Iccido what haplpens to them on the reservation dr elsewhere; and 
80 I tie this in with a compliment to you, D'Arcy, who Tve known for 
100 years, and the kind of support I expect you give m changing the 
Bureau of Indian Affairs. And I guess many of you know how sincere 
I am ill that*reftnect. 

Thank you; Xfr. Chnirratun.. 

C4>air.man Aboukezk. Thank you, Louie. 

DMa'cv, i\o you have any more you want to say on tliis? 

Mr. XtcXicKLE, No, sir; I said enough. 

(Chairman Abourkzk. We appreciate it very much. I think it's an 
excellent piece and we, arc very grateful. 

Mr. McNicKLE. Thunk you, Mr. Chairman. 

Chairman Abourezk. The next chapter — we are going to, in- 
culcntully, we will* adjourn at noon and corae back at 1:30, so I think 
wc might be able to get through that next piece. Paul Alexander, on 
chapter 3. 

Mr. Alexander. (Chapter 3 is currently called Contemporary 
Conditions of Indian Affairs. 
(Chairman Abourezk. Is that listed f^c demographics? 
Mr." Alexander. Yes, it is. 

This piece is being done for us by the Library of Congress. It 
basically has two uarts. The first part is a compilation of the existing 
statistics on social, economic, education, and similar items, as they 
pertain to Indian people today. 

The second part of this chapter would be a critique of the existing 
(lata systems and what their lacks are in providing the kind of data 
that is necessary to make decisions by Indian peoples themselves, 
and by the various agencies that have responsibilities in Indian 
affairs. 

Wo expect to have a draft from the Library of Congress, who we 
are in contact with, in December, hopefully before the December 
Commission meeting. 

Chairaan Abourezk. When you say, "hopefully," I think it's 
j)!vtty essential we have it before the December Commission meeting 
m time to eitlier adopt it or make changes in it if we think it necessaiy. 

Mr. Alexander. Vt»s. 

Chairman ABoruEZK. Will we know from reading this particular 
"hapter where the Indians are, what their tribes are, what their land 
uasc is, through maps and other things? 

Mr. Alexander. We will have some of that information. There are 
(lata problems and particularly with respect to land base. Wo know 
from our own experience that some of this has to bft added by the 
staff to what the Library of Congress is producing. There are com- 
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peting figures from official sources and whoVe that exists, it will be 
pointed t)ut. 

Yes; an fttteinpt Will be made to do that. 

Chainnaii Abourbzk. OK, 

Anybody have any other questions on this chapter? 

Commissioner WuiTECRow. Will that include all your demographics, 
Paul? ^ . ^ 

Mr. Alexander. It will be an overview of demographics. It is our 
conception, and I guess we can say it now, and you can change it or 
what nave you, that in the support section on individual chapters where 
there are specifics, for example, in the education chapter or a chapter 
dealing with child placement, where there are individual specific 
statistics and factiml support material, those types of materials would 
be integrated throughout the entire report and not just simply found 
in the first section, 

Mr. Whitecuow. I know I've had a great deal of problems, and 
I'm sure every other Indian in the country has had problems in 
trying to put together ijrograms and projects, because of a lack of 
statistics and demographics. 

Mr. Alexander. Yes. The significant problem, we seek in the 
second part of this chapter to highlight that problem and perhaps 
to come up with some recommended action to solve some of the data 
problems. 

Mr. WmxBCROW. OK. Fine. Thank you. 
Chairman Abourbzk. Any other questions? 

Ada? , .o 11 11 

Ms. Deer. In your critique, Paul, will you be specifically addressing 

the impacts on the Indian communities, that lack of adquate data 

has presented? 

Mr. Alexander. I think that is appropriate in the second section. 
There are a number of impacts that we are familiar with and what 
we intend to do is to get the draft from the Library of Congress and 
have substantial staff input into it, and present both to you for your 
adoption, critique or what-have-you. 

Chairmnn Abourbzk. Other questions? 

If not, Paul, thank you very much, 
a. Ray Goetting, chapter 4, Federal Administration. 

Mr. Goetting. Thank you, Mr. Chairman. 

This chapter, like the others in the first section of our final report, 
will be subject to revitnv in terms of the policies or the procp<lures and 
the applications that arc developed as we go on thron|rh tlio book. 
I would like to say spocifically that the basis legally that beeti 
set and deRcribed to you in the first sections of these chapters tliat 
have just been describotl will all tertninate in the manner h\ whicli those 
are fulfilled in an administration of the Federal Govenuuent to carry 
out the obligations, to satisfy the needs, to develop the doUvery of 
services that Indian people have decided or have recoinmcn<lod to 
this (Commission to bo considered. t • i 

This Commission has the obligation, of coin'sc, to determine how 
those services will be provided and under what conditions and how 
the Federal Government will be organized in a manner to do that. 

Chairman Abouhkzk. This chapter you arc preparing, when will 
it be done first of all? 
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Mr. GoKTTiNu. Only \\\m\ we're throujrh, only whon tho Coniinis- 
sion Itself (lecuit's how much judgment they will put on tho organiza- 
tiouiu structure. 

. \ye will discuss tdiat as we go through the elements. This is tho 

' pn-blem that 1 feel 

(.•httinnnn Ahol-hkzk. You'll have to back up n minute. 
Ihere are some things I don't know about. What is the nurnoso of 
. this chapter? 

Mr. GoETTiNO. To set I'le base for tho decisions that will bo made 
^V,^ tomnussion. Somew hat the policies tliat have been established. 
It will show the history of structure over a period of time, and then 
to permit the development of the recommendations of the Commi.ssion 
as to how thev would like to see the structure in tho future 

Chairman Ahouuezk. Well then, the other chapters, findings and 
recommendations, isn't that redundant ? 

Mr. GoETTiNG. Yes— well, it would lay the foundation in terms 
of presenting the report to the Congress as to what the basis perhaps 
would exist in tho future, in the report. 

'I'he details ire in the report but this would be somewhat of a sum- 
imiry m regard to it. 

Chairman Ahourezk. I am under tlio impression that the .section 
on findings and recommendations will set oiit recommendations in a 
part"" ^^^^ another one up here in Jthe introductory 

Mr. GoKTTiNG. Well, there are some basic elements that woulil be 
explanatory and the summarization of the information that follows 
in the report in much more detail. I think it would be somewhat more 
of a sumniary than just to sot tho tone that the remainder, therefore, 
describes in detau. 

Certainly, the chapter would discuss tho alternatives that have 
been considered, the manner that they have approached the develop- 
ment o.f whatever the structure is de.signe<l to do it. 

Congressman Meeds. Mr. Chairman, will this then be a set of 
recommendations to the alternatives to the administration of Federal- 
Indion relationships among which the Commission would select 
the direction it wishes to recommend to the Congress or to tho 
administration? 

Mr. GoETTiNO. I think it would describe the process by which ho 
would have laid the basis for making that decision and recommenda- 
tion to Congress. Yes. 

Mr. Whitecuow. Ray, would the Bureau structure reorganization 
be included in this or would that be included in tho chapter down 
here on 

Mr. GoETTiNG. I think tho basic overall description might be in 
this chapter, but tho details of an organizational structure would be 
m the details of the outline that follows; yes. 

^[r. Whitecuow. Say again? I lo.st you there somewhere. 

Air. GoETTiNG. I think a general explanation of Federal adminis- 
tration to set the tone by which the decisions were made and the 
detailed descrijitions tiiat follow in the matter of delivering services, 
m the matter of deciding the organizational structure and so forth 
would be in the details of how it would bo carried out. 
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The outline as you l'o through, would discuss several thing^, but 
this vou?d £ntl of tie it together, to set the tone for what the Com- 
S& rionSred important in making their 'b^^^^^^^^^^ i. 

Chairman Abourezk. Ray, I g.iies^one thmg that disturbs mo ^^^^ 
vou've sot it entitled Federal administration, and that deals with 
Hy one chapjor down below in section 2, Now if y^J, ^^^^ to 
thi^k it's a eood idea to have recommendations ught at the begmmng 
o thVreporffi^ for those people who don t want to read tfmn^h 
?he whole report and want to get to it very quickW and just find out 
wlmt is it we're doing, what are we up to, that s tine. 

Biit to pTck out only one part and make an initial rerommendation 
do;sn\mSkemuchseL tome It makes more se^^^^^^^^^^ 4 
and summarize the recommendations of all the other cnapteis, o 
through 15. 

&i~„«irte do the O...0,- CommWon memWrs 
""Mr GoEUmo' That's whoro the details ot how it's dono is in tho 

"'chSanA^SSr That's what I'm saying. I'm disturbed I 
p."a.?se you only pick out one section Federal admuustraUon, 

oimmnrizo rather than summanzmg all of tlieni. 

\ r oSetoing Well, I think Federal administration, in a bron 
Mr. UOETTlMO. "<"'. ;_!'",,,„„„.•„ u. „i>rtnrmed. I don't 



ConcludSns and Recommendations, and then giving us iu.b . «... 
*trme'trso'„Ve°rre''c"o»L the Co.nmi^on members 
°Vo';"^eZ,KEt.''il5f Chairman, as I -d^stand it^ this 
,ill sif ly be a P--n.«^- - -J,,-^^™;^-''^^^^ 

ln.l if t nm rorrei't then I'm in agreement with doing it and doing 
i, fn this plac" b" the depth of thaf relationship woulJbe described 

\v:i^atroV;rjr;i.v;rf.hink,o^ 

Tho Federal-Indian rolationshij) deals with .chapters 5 turou^u lo, 

•''(!h±rSvuB,,K. But .ha. is in clun,t,.r 7. I "!™.. .l;.' 
sui.Iinari°e uTin the in.roductioi. ami leave Iho other chapters nloue. 
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Mr. QoBTTiNO. Well I think, really, that the Federal administra- 
tion and the total picture is not just confined to chapter 7. 
. Chapter 7, specifically, is for the delivery system and how the 
. inechamsm is there. But Federal administration would be a smnnuiry 
or the entire Federal structure, how it has been in the past, what sort 
of alternatives there are, how the solutions might have been arriveti 
at, or the problems developed in the foUowine sections. 

. { think it would take care of all of it, all right, but if in tho same 
' nicture and it applied to the mechanisms, would be the same as the 
' le^al or anything else. Now, if you would care to, for a moment—I 
might ask Paul to describe how it fits in a similar fashion and some of 
the other paragraphs in this process were developed... 

Mr. Alexander. This entire section, of which this chapter is the 
last one of three, is essentially conceived of as laying out tho basic 
understanding in the major areas that are necessary to deal with tho 
rest of the report. That is the special legal concepts that exist hi 
Indian law that are not necessarily understood or common to the 
rest of the legal system in this country. 

The historical status of Indian tribes and people in their relation- 
ship with the Umted States and others. 

The demographic situations concerning Indians currently, and I 
willget right to this chapter. ^ 

What our feeling was initially, and it may have shifted somewhat, 
was that the notion of how the Federal Government has operated, 
what an. the diflPerent systems that it has usetl and what are the 
options or the ideas that people currently have is a crucial element in 
underetanding'^ all the rest. 

I did not necessarily see this chapter, although others may see the 
chapter, as a place to summarize recommendations; but to provide 
the overview of what Federal administration has been and how crucial 
it 18 to understand that factor in dealing with any issue in the re- 
maming 10 chapters. 

Chairman Apourezk, on your point about the summary and its 
^ location— this location is not definitive. Chapter 15, which is the 
last chapter m the report conceives of such a summary as you have 
identified. Perhaps it would be more appropriate if this were in the 
beginning of the report, but it is the— at least the staff recommendation 
that there be a summary chapter that 'ays out the major recommenda- 
tion and theme for each of the areas. 

Chairman Abourezk. We are talking about two different things. 
Let me just dispose of that summary thing first. I personally would 
be m favor of puttmg a summary of the conclusions and recommenda- 
tions right at the beginning and I don't know what the rest of you 
thmk, but It makes more sense to me to do it that way. 

Let me just ask, does everybody feel that way- pretty much? Should 
we just ask the staff to do it that way then? 

All right. 

Second, on Federal administration, I am just now getting u sort of 
a hint at what you are going to write in that chapter but I am not 
really sure yet; and it may be clear to the rest of the members of the 
Commission, it is not yet to me. 
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1 uni to say tlmt you are eoinii to write a c a^^^^^^^^ 
oiUho'-mVportance ol Federal a(lniinistration of all the Ind an po u un 
how it has been han.llcd and how U oufjhtjo he handled, and the 
ttttitiules of the bureaucracy and thuign like that / 

Mr AiEXANUKH Aud the different approaches that have been 
hiC^ori- al V ^akeiu W^^^^^^ Suen. the issue eoines down to i« vv-liat is 
the E art (^^f tha^ chApter ; does it lay out conceptua ly what dilTere 
nnnr nic lies are or whether it at that point lays out the approach that 
ffi ConunU^^^ adopts for it, recommendation on the federal 

"""^An^ iriould do either and we in a sense need your guidance^^n 
that. 

Chairman Aboi ukzk. Olv. , 4;,.„o ^ 

Adoluh YOU wanted to make a reeommemlation. 

N r buL I hate to oppose at this phase. You >uow, they spent 
K> I uK h Unie on t. and there are several legal minds and so orth, 
b nt t ov wnut it 1 would say lot them have it; but I would also go 
alonj vlurvou fo^ the sunmfary and conclusion in the begmnmg. 
In this way. I think it would be read. . 

M GokVtin I think, Mr. Chairman, there is a great concern, 
anu n<' a 1 of the ask forces and all of the input from he Indian tnbes*^ 

n forth as a snerific type of structure that might be recommended 
bv t is ''m^^^^^^^ the Federal Oovernment actually 

aaudm /r'r air of the i-ules and regulations and processes it goes 

^^CWman Abourezk. That will be in the chapter? . 

Mr GoExfim an explanation of how ve arrive at that 

recommendation we make to Congress as to the structure. 

S of the elements in section 2 of the law says ^^at we look nto 
Federal Administration and structure of Indian affairs. And that 
^tr Sure dS I think, needs to be covered somewhere m summary 
as to C the Commission evaluated the material it has and how it 

^TXii: 1^ t^T^^/^^^ 

^feThe'obililation is determined, another question is how is that 
ob^tiorto bhuiniled and what mechanisms do you use and how 
do you arrive at those conclusio ns. 

^^?;l!?irn aSk' Well "^T^iU have a chance to look at it It 
waVjilltTio? clear to me in the begimung wi,at you really wanted to do. 

and we will now adjourn 

"'mV\Vhitk(-row. Mr. Chairman, before we adjourn, may 1 bring 
to 1 e CommiS^on's attention a letter tinit we received from tlu^ 

rjrioTit ™u." invite Mr. Mol TouaskH to l,«vo hmA wUli u.s to 
< .'.iiluiii tlie rcisoiis wlij litis request wits uiiiile. 



29 

It 18 my underBtanding that our task force reports have not eten 
been printed as yet and nave not gone to the field. So, I think we are 
into a situation here whereby i;he Indian people need to have a little 
more time in whioh to review the findings of the task forces and review 
oar potential report. 

Chairman Adovrszk. Without objection, Mel Tonasket is invited 
to lunch. 

Mr. Whitecbow. Dutch. 

Chairman AtiouRBZK. We are in recess until 1 :30 then. 
Thank you, Jake. j 
fWhereupon the meeting \?afi adjourned at 12:15 p.m. to reconvene 
at 1:30 p.m.l 

AFTERNOON SESSION 

Chairman^nouREZK. The Commission will resume its meeting. 
Gil, are you ready? 
Mr. Hall. Yes, sir. 

Chairman Abourezk. We will get into, now. Section 2— Findings 
and Recommendations, beginning with Chapter 5: Federal-Indian 
Trust Relations. Gil Hall. 

Gil, go to it. 

Mr. Hall. OK. 

Let me say as an introductory comment 



Chairman Abourezk. Get that microphone a little closer. It's hard 
to hear you. 
Mr. Hall. All right. 

As an introductory comment, let me say that whereas I was the 
lead staflP person with respect to summarizing and drafting the mate- 
rials on the trust responsibility, it is an area which everybody partici- 
pated in at one time or another as being a very complex and oifficult 
subject. 

So, Charlie Wilkinson and others may very well have some com- 
ments also. 

The first 17 pages of chapter 5 are intended to be very brief, 
concise characterizations of task force findings and reconunendations 
in the area of trust responsibility. You will find at the end of each 
findingj or at the end of each recommendation, a number identifying 
which of what task force and in some cases, exactly what page and 
what section of that task force report, dealt with that subject matter. 

At the end of the chapter, startmg with page 18, is a staff si^mmari- 
zation of what is in the task force reports, as well as any of the opinion 
expressed in hearing and other soui-ces. 

The concept of tmst responsibility is one which virtually all of the 
task forces had to come up against at one time or another in the course 
of their studies. Foi thnt rea^^on, the staff felt that a stmimarization 
at the end of the chapter might be useful for purposes of this meeting 
in con. idering the concept. You*ll see, starting on page 20, principles 
of the trust responsibility which the staff reconunended the Comin'- 
sion adopt as a framework i*a drafting that chapter of the reptrt. n 

These principles are consistent with all the task force rtepor 
Indian testimony, and a great deal of information that has been s 
forth and written about in that subject area. Despite the fact thaNfci/^ 
trust responsibility is a confusing concept on which there is great 
misunderstanding, this is not a definition of the trust responsibility. 
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The staff did not attempt to propose a specific detailed definition, 
nor did any- of the task forces. 

Chairman Abourezk. Why not? , , .v- , t i * « 

Mr. Ham,. Tt was our determmation, and I thmk I speak for 
everyone on this, that to do so would be not only extremely difficult 
but perhaps unwise for this reason: The trust responsibdity as it is 
interpreted by the courts and as analyzed in a variety of sources, and 
as administered by the Federal agencies is a dynamic legal concept 
which is evolving constantly, much like the pnnciples in the United 
States Bill of Rights.'Thus, for the same reason ,tliat we wouhj not 

Sropose a specific definition of any of the principles in the JJiU of 
lights, we would not propose a definition of trust responsibility. In 
doing so, you might very well inadvertently infringe upon clearly 
establishecl legal rights that are already 'there. 

As an alternative to that . * ■ i , „ 

Chairman ApoUREZK. It is more a question of you are afraid you 
might leave something out if you try to define it. 

Mr. Hall. That's correct. , . i 

As an idternative to that, we are recommending six broad pnnciples, 
which we feel rharactciize the trust responsibility as specifically as is 
wise in this context, to whom it is owed, and who has the uuty of 
carrying it out. It is planned that if the Commission gives us an OK 
on tVese. principles, the stai! will then draft that chapter of the report 
cor-sistent with these principles. . , xi. x t 

Chairrian Abourezk. Gil, one question comes to mind that 1 am 
going to have to ask for each one of these chapters. 

You have the recommendations drafted in such a way that it is 
capable of being put into legislative language; 1 mean, in other words, 
it is legislation requirement, or is 'his just a general principle that 
ought to be adopted by the administration, by the Bureau of Indian 

^^'iJ^'hall. Well, I would see this as eventually constituting ix policy 
stntement from Congress to give guidance ip the administration of the 
tnist responsibility. , ... , • . j 

Now there are certainly elements of this which could be instituted 
immediately by the executive branch, if so disposed. ISo legislation 
would be necessary. I think, however, the prcferab.e view would, be 
for Congress to give polif^v guidance to the agencies who, if you review 
cougi-exsional testimony in the area of trust responsibility, as well as^a 
lot of testimony from Indians, demonstrate confusnn as to what the 
trust dutv is and how we carry it out. . v i „i 

What tliis is intended to do is to give that guidance to the I'odeial 

'^^clmirman AnouuEZK. Are you rocommonding tlie establisament of 
a trust council nuthority in this section? . , . 

Mr. Hall. Well, we liave not specifically dealt with that question 
thoro. 

Chairman Abouhexk. Is it dealt with anywhere? v . . 

Mr Hall One or two of the task force reports discuss the trust 
. council concept as a possible solution to the conflict of mterost problem. 
Chairman Abourezk. Is it anywhere in the final draft of the reports 
Mr. Hall. In the final draft of the tark force report or Comnussiou 
report? 
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Chairman Aboubuk. No; tho Commission report. 
.4 Mr. Hall. Yes; that is dealt with in the Federal administration 
section which is chapter 7. 

Chairman Aboubbsx. OK. 
' Senator Metoalf. I am concerned that the growth of Federal 
trust responsibility has gone away from many of the patterns of pur 
traditionali legal trust relationships in civil trust. 

You pointed out that there may be some conflict of interest. Of 
. course titere are conflicts of hiterest with the Bureau of Indian Affairs 
which exercises a special trust respo isibUity^ and at the same time 
exercises an administrative responsibility. 

I think that any report we make should indicate a deviation from 
traditional trust law and the law where the trustee exercises his 
authority over trust property, as a bank or an insurance company or a 
Iaw]yer; somebody in a probate proceeding. And, thd report snould 
indicate this special responsibility that we exercise in the course of 
legislation, and legislative acts to our Indian trust. 

So, I would hope that we would point out the deviations that W9 
have from traditional trust law ana point out also the obvious con- 
flicts of interest that are here when we nave the administrator of Indian 
law oxercisinf^ the same trust responsibilities that in the case of a trustee 
would be actionable before a court. 

I think this is a very delicate and important areo*. of discussion. 
I haven't been able to read some of the material but as I hear you 
outline it, I just feel that probably — and I know that both Lloyd 
and the chairman will a^ree with me — that these are areas we are 
discussing and arguing aoout on the floor of Congress from time to 
time. 

Mr. Hali). I would agree wholeheartedly with you. Senator. You are ' 
absolutely correct that it is not cmisistont with all common law 
principles of trust as we know it in the law. 

There are certain eleihents that are common but it is a uniqae 
relationship and that relationship should be set forth very clearly 
ana I would expect that this chaoter would. 

Chairman Abourezk. Is this tne chapter we have in this notebook, 
is this what the draft looks like; in other words, if it is not changed^ 
^s is what will appear in the final Commission report? 
- Mr. Hall. No. 

Chairman Abourezk. What will? 

Mr. Hall. This is intended as a ver^, very brief suggestion of what 
is going to be in there, but tho chapter itself has not been drafted and 
shall not be drafted at least the way we ar^ operating now, until we 
have guidance from the Commission with respect to the principles 
under which that would be drafted. 

And, it would deal with basically the five subject areas that are in 
here: The nature of the trust, the trust property, to what it runs, the 
beneficiary of the trust, and tne various roles of the executive agencies^ 
the. judiciary, and Congress. 

Chairman Abourezk. All right, sir. 

You are asking the Commission now~;you set down on paper a 
series of concepts. You are asking the Commission now to either 
approve or disapprove these concepts, and after that time you wiU 
undertake to wnte the first draft then? 
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Mr. Hall. That is correct, and of course, that is when the Com- 
mission would take a look at that first draft. 

Chairman Abox^rezk. OK. n ^ a u a *\,t 

Let me ask you about the length of your first draft, and this will 
be true with all of these. I want to admonish that you can t make this 
thing too lengthy— neither can you leave out anythmg that is impor- 

**Congressman Meeds. What if those are mutually exclusive? . 

Chau-man Adourezk. I would suggest those of you that are doing 
the drafting get a book on word economy and I am not saying that 
you haVe/t done so here, GU, I'm just saymg that wnting^skiU irf 
going to be very, very important when you finally do that because you 
can put people to sleep. Yet, you want to make certain everything 

^ Mt**Hall. That's true. As a matter of fact I've gotten the comment 
personally with respect to thjs chapter asking how I could sum up 
several thousand pages oftfisk force reports in several pages and I 
said, "Because I cfid, ' and I use as few words as possible. 
Chairman Abourezk. You have to. 

Mr. Hall. Right. , , ' ^ ^ 

' Chairman Abourezk. Unless there are many more comments at 
the outset, do you want to start in , . x i. * 

One other thing, and I thmk the same thmg ought to be true with 
each chapter, and I would like the Commission to comment on this 
if they want to, the same thing ought to bp true with each chapter 
as it IS with the entire report. The recommendations ought to come 
first and then follow that with your findings of fact and so on. 

Mr. Hall. OK. , , « . ex ^ •xu 

Chairman Abourezk. That should be done, Ernie Stevens, with 
every -jhapter, unless the Commissioners thmk it ought be don© 
otherwise. " 

Mr Whitecrow. Taking a look at the vast responsibilities that 
we have with these reports, we do have those reports that have been 
submitted by the various task forces along with their findings, i, 
know that each and every one of us have gone through these task 
force reports, but I think it would be most appropriate from .a 
standpoint of this Commission to go through these reports, recom- 
mendation by recommendation and discuss those recommendations. 

Chairman Abourezk. That is what I intended to do. 

^Ir. Whitecrow. OK. xi i 

Chairman Abourezk. Any other comment on the location, on 
the recommendations themselves? 

If not— go ahead, Lloyd. , 

Congressman Meeds. Mr. Chairman, that may well be a good 
suggestion toward the final report, but I see the format here is back- 
ground or findings and then recommendations. Could we follow that 
procedure today at least in our discussion? . , ,. . 

Chairman Abourezk. Yes; it doesn't hurt m the discussion; it 
doesn't matter. I'm just saying when you do the final draft. 

Congressman Meeds. In terms of a final report and who is going 
to read a final report and what part of it they are gomg to read, 1 
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think the recommendations should be firsti too* That is supported 
by the findines and back^ound. 

But» I see that it is. not in that form today and it might be easier 
oto follow for us.^ ' 

Chairman ABOtrRSss. I think that's true. 

Congressman Mxans. At least those of us, hopefully only onoi 
who has not had an opportunity to read this. 

Chairman Abourbzjk. OK* 

Do you want to start at the beginning then^ Gil? . 

Mr. Hall. Now again^ on page 2, you find the first statement 
of findings and the reconunendations from the task forces. That's 
'what it iSt it is from the task forces. 

Now, tUs is hot synthesized by my own ideas. It's a summarizaT. 

tion. It is intended to be summarization ^ 

" Chairman Aboubszk. Can I stop you a minute? Does anybody 
else feel like it's warm in hare or is it just me? Has anybody gone to 
see the thermostat man? 

OK. 

Mr. Hall. In order to save time, if it is agreeable with the Com- 
mission, I'll just start with page 2 and in a sentence or two, cheracter<* 
ize the findings on that page, and unless there are questions, I'll just 
go through it that way* 

Chairman Abourezk* That's a good way to do it* 

Mr; Hall* OK* 

The essence of Uiat general finding is that the ori^ of the Federal 
trust responsibiHtv reste in international law and m treaties, statu- 
tory law, end Federal judicial decisions. 

It is a concept that predates the formation bf the United States in 
that it appears in colonial agreements between Indians, and England, 
Spain, france, and the Dutch. 

Despite this lonj^ history, though, of the Federal-Indian trust rela- 
tionship there is still disagreement as to precisely what it means. 

I think it is a fair characterization of the task force findings that 
the Federal trust responsibilit:^ and Indian self-determination .are not 
necessarily contradictory policies at all. You can have self-determina- 
tion and still have a permanent trust responsibility toward the 
Indians. That can come about because the trust responsibility does 
hot mean control of Indian resources and Indian liAres, it means 
protection. It means an a^urance of their survival. 

Congressman Mbbds. Could I, in the findings, just get some more 
of this historic background and rationale for No. 2. 

"Their lands and property shall never be taken from tliem without 
their consent." What is the background and basis for that? 

Mr. Hall. That is a direct quote, I believe. 

Conjn^essman Mbsds. From the Northwest Ordinance? 

Mr. Hall. From th^ Northwest Ordinance. That's correct, and 
that is placed in there because four of the task force reports felt that 
the Northwest Ordinance was an excellent starting point for some 
appreciation of what trust responsibility is. 

Congressman Mkeds. Do you feel the Northwest Ordinance is 
bindine on the 13 Oiiginal Colonies and now on the 50 States? 

Mr. Hall. I do, yes. 
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Con^resamftn Mbbdb. Ab a moral or as a legal obligation? 
Mr. Hall. I think as 

Connessman ^l WS« Or both? , , . ^ • * 

Mr. HALL. I think a? both moral and legali with the caviati of 
course^ of congressional plenary power. There may very well be some 
modification 5\ exactly liow uie responsibility is carried out but I 
don^t think that necessarilv changes the legal responsibility. 

Congressman Mebds. No, I assume you would feel that means 
that Indian lands cannot be taken by condemnation by the Federal 
Government? 

Mr. Hall. No, I don't think it necessarily means that. I think 
thpre is room for condemnation — ^we are not talking so much about 
whether it can or cannot be done but rather the process by which 

it is done. , . . , i. 

It should be done with complete participation m a process on the 
part of the Indian tribes, plus the possibility of allowing for an 
exchange of lands rather than merely offering money for condemned 
land, thereby not diminishing the Indian land base. This is important 
because since 1934 approximately 1% million acres of IncHan lands 
have been lost throu^ Qovemment condenmation. 

Congressman Mbbds. Well laying aside for the moment the^u- 
thority of the State to condemn, and I think you and I would both 
agree that Congress does ha^ve plenary authority oyer Indians, the 
Q)rigress can m effect condenm Indian lands by simply passing a 
statute. You get the question of taking the fifth ardendment and other 
things, but I thiii you would agree with that statement. 

AU right. Unless I am mistaken, the Congress and for instance, the 
Bureau of Land Management or the Department of Defense can 
condemn without specific congressional authority. State lands for the 
common defense of the Nation for instance. 

Would you agree with that? 

Mr. Hall. Yes. 

Congressman Meeds. Why then should Indian land be any different 
than State land as opposed at least to condemnation by the Federal 
Government of State land? , . , r 

Mr. Hall: Because there is no trust relationship between the 
Federal Government and the States. Their relationship is set forth in 
the Constitutio:! which does not speak to any sort of unic^ue relation- 
ship between the States and Federal Government. Histoncally, there 
is such a relationship between Indian tribes and the Federal Govern- 
ment and that requu'es that Indian lands be treated differently from 
other lands. 

Congressman Meeds. Do you believe the Federal Government 
should not, because of that trust repsonsibility, allow them to condemn 
Indian lands, trust lands? 

Mr. Hall. The Federal Government or the States? 

Congressman Meeds. The Federal Government. 

Mr. Hall. Whether the Federal Government can condemn Indian 
lands? 

Congressman Meeds. Yes. 

Mr. Hall. I think it can do so, yes. 

Chairman Abourezk. I think he is asking: Should it be able to do 
so? 
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Coxuiressmaii Mbbds. I think thei^ is some question about it 
myself; and I Udnk.Uiftt is one ot the things we ought to resolve in 
this Commission. 

Mr. HauC: Do you want to respond to that? 

Mr« Tatlob. I would like to just miJre a brief comment to that. 

I am Pete Taylor and I am a member of the staff. 

Commissioner! we have a recommendation further in this report as 
it is developing tliat would deal with the . problem of condemnation 
of lands. 

My^ recollection of the loss of land through condemnation proceed- 
ings since 1934 is that it is roughly in the area of l^OO^OOO acres. 
Congressman Msbds. That is my understanding too. 
Mr. Tatlob. But the land loss through condemnation proceedings 
has been rather monumental. * * 

I don^t believe that we can so restrict the power of tlie Govern- 
ment that they cannot condemn lands in the future. I know that some 
people would uke to see that as a policy but the solution that my task 
lorce suggested was that first of all, all Federal condemnation laws ' 
be made subservient to the la79' which we are proposing. 

The law which we are prdpo^iing is that for every acre of land that 
Would be condemned^ the Corp of Engineers, or whoever it is, must, 
n, condemn a similar number of acres of non-Indian land and 
twk that over to the tribes so that there will be no further shrinkage 
of jtribal land base. 
/To me, that is in keeping with simple principles of fundamental 
iraess and it cames out the so-caJled — tne declared congressional 
6Iicv protecting Indian land bases and seeing that they don't shrink 

f further, 
am sorry to say that the Federal land acquisition practices over 
16 past 40 years have been a mockery of the declared principle, when 
ire really examine the facts; and I am^^ure everyone here would really 
^gree with this. 

Con|ressman Msbds. Then No. 2 would not in any way put this 
bmmission on record as believing that there should not be at least 
}me method for condemnation oflndian lands, assuming it is. a fair 
>rocess. 
Mr. Hall. That's correct. 

Mr. Tatlor. There must be some disagreement on that. I think 
1 1 would see it the same way Oil has. I think the principles on that 
northwest ordinance — ^in fact, every time we condemn a parcel of 
' limd, condemnation by itself fi^ys it was taken involuntarily. 

So, there may be some area for discussion of just what is meant 
there* ' 

Con^essman Mbeds. That is the thing that bothered me, the 
whole concept of condemnation is that it is acquisition by a procedure 
in which you don't have a willing buyer and a willing seller or a willing 
giver. 

Therefore, it is not voluntary. 

Mr. Taylor. If we gave this offsetting acquisition of land to the 
Indians to compensate for what we are taMng involuntarily, perhaps 
chat would constitute a compliance with this conoanitment tnat lands 
are not being taken without consent; because it is being continually 
replenished. 



IC 



39 



86/ 

Congressman Mbbds. I don't want the record to indicte that I am 
agreeing with you that that is the only way the Federal Government 
can condemn Indian lands. My personal opimon is that the Federal 
Ctovemment ought to be able to condemn Indian lands the same as it 
can my lands or the State's lands. 

Now, there is a disagreement here. . _ , ,„ 

Chairman Abottrbzk. May I interject, Lloyd? 

It seems to me you could handle that somewhat better because this 
statement does, yov know, leave a lot of questions unanswered if you 
leave it just as it is. Wouldn't it be better to say that it is going to be 
the policy of the Government to no longer erode the Indian land base, 
aud then wouldn't that leave room, if there is a necessary condemna- 
tion that must take place, for some kind of replacement of the land. 
. Now most non-Indians— I think this is a fairly accurate statement, 
are not happy with the condemnation of their property ; somehow stay 
wUlkig to accept money for it, and in some cases, even an exchange of 
land. , 

But, because of the great concern of the Indian people over the 
erosion of their land base, it is easily understandable that they would 
want that replaced in the event there is a necessary condemnation, 
so couldn't you change the language and accomplish what you want? 

What does the rest of the Commission think about that? 

Mr. Whiteorow. Mr. Chairman, I would like to speak to this trust 
responsibility question in that I have always wondered where does 
trust responsibility begin and end. . , . , , 

From a standpoint of the treaty relationships with tnbes and/or 
other legal relationships that are in existence, a trust responsibility, 
as I see It, requires the Federal Government to provide the protection 
of the land holdmgs of a tribe and its tribal members. 

Also, it provides for those employees of the Federal Government to 
administer this trust responsibuity at every level. I think if we do 
anything with this, we are going to nave to be assured that it is worked 
m such a manner so that every employee involved m the delivery -and 
the appUcation of trust responsibility fully understands what ms 
responsibilities are as an employee of the Federal Government. 

For instance, recently I am aware of one particular instance whereby 
a tribal member wanted to sell her land. She requested that the Bureau 
of Indian Affairs go through the, process of selling her land for hor. 
The Bureau appraised her land at $6,800. a 40-acre tract of Ian as I 
recall; and as she went on the open market, aud seeking bids of her 
own, she received almost $1,000 per .acre for her land. 

Now to me, this was a violation of trustf responsibihty of the 
Federal Govern -aent. And it would also indicate mismanagement in 
this particular aspect. , , , , . • i 

So, I would think, if we make this approach, we should certainly 
guarantee these treaty rights and the protection of our tribal rights, 
so that there would be no infringement from the state upon treaty 
obligations of the Federal Government. 

I peraonally liave had many opportumties in the past several years 
to make presentations in regard to this and I have had some peo^ j 
ask me, ^'Well, how long do you think the Federal Government 
should continue wiping your nose as an Indian?" And, I toll them 
that I don't thmk the Federal Government needs to wipe niy nose as 
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an Indian; but I do feel that the Federal Qovemment ils responsible 
to live up to their treaty oblieations, to give all Indians the oppor- 
tunity of developing as we onoose, under the Constitution of the 
United States, and under the protection of the treaty rights. 

Then I usually end up my conversation with these people in, asking 
thfem how long aid you expect the word of the Federal Government to 
. be good, and I would hope that we all look for the Federal Govern- 
ment's word to be good for as long as we have a nation. 

So I think this trust responsibihty is a very grave issue and I tliink 
we need to lay it down as a Commission, a very solid base for the 
i future, because this might be the last opportunity we will ever have 
^ 1(0 approach this question* 
Thank you. 

Senator Metcalp. Mr. Chairman, when you get a patent from the 
Federal Government it says that you have this land to hold forever, 
just the same as the language of some treaties, and the next day the 
P'ederal Government can come out and condemn that land for a 
highway or a road4)r a Corp of Engineers dam, anything of the sort, 

1 think that we are dealing with a 8i>ecial sort of situation here, where 
the Indians are very much concerned about their land, their land base, 
the lanrl that has actually been left to them. 

A few years ago I fought a bill, and fight similar propositions still — 
that when thii Federal Government takes any land under the sustained 
yield of forestry provision, it would provide additional land to the 
person or the lumber company in compensation, priginally that bill 
provided that they coiild eo into the Federal courts, for instance, and 
acquire some forestry land and that would take the place of that sus- 
tained yield operation* 

I don*t deviate from my opposition to that projiosition, that by and 
large, even though we say to somebody that tliis is yours to have and 
to hold forever, we could compensate the landowners, as the chair- 
man has said, by monetary payments. ^ 

Nevertheless, it seems to me that there is some little difference 
here in trying to preserve the little land that is left to our Indian 
comraimity, but I would certainly not want to take away completely 
frr the federal Government, or say that we should deny from Con- 
grebd the opportunity to either legislate or delegate, the right to take 
some of the land for a higher, public purpose. 

Nevertheless, I would abandon my customary (M^position to com- 
pensation by land in the special' Indian situation. 1 would hope that 
something along the line that the chairman has suggested, that we 
would say, we would not erode the Indian land base and we would 
try to replace land with other land of equivalent value or something 
of that sort when the Federal Government takes Indian land. 

Although, I am not abandoning the proposition that insofar as 
taking land from non-Indian corporations or something of that sort, 
we compensate them with monetary compensation. 

But I would hate to go as far as suggested here. I think the chairman 
has made a strong suggestion that we try to prpsevve the Indian 
land base and at the same time previent erosion t, but we should 
get pennission in the greater puolic interest to i .iice certam Indian 
lands and compensate them with other lands. 

Chainnan Adourezx. Lloyd? 



Congressman Mbedb« Mr. Chairman, I find myself in agreement 
with some of what the gentleman from Montana, the centleman from 
South Dakota has said, and certainly recognize and also believe that 
tihere should be no erosion of the Indian land base; but again, I hate 
to restrict the sovereignty of the Federal Government to deal with 
the Indians and Indian lands in any different way than it can deal 
with State lands for instance. 

And I would suggest that perhaps the staff could grant a recom- 
mended condemnation procedure to be used and utilized in any 
instance by any department or agencv when condemnation was 
contemplated of Indian lands in which the principle is set forth that 
there is a desire by the Federal Government not to erode the Indian 
land base, and that all steps be taken which will allow tradeoffs or 
compensation in like land or similar land; if that is possible. 

But if it ^« not possible, I do not want the Federal Government 
limited to condemnation only when it can replace the land* 

Chairman AsotrREZK. C;harles — ^yes. Commissioner Borbridge? 

Commissioner Borbridgb. Mr. Chairman, in examining this 
entu'e question, I rather come f^om the other end of things. 

I think that in part, understandably, we have sought to analyze 
the possible impact in terms of the restriction of the power of the 
sovereign. I thmk that we cannot argue as to the specific powers 
that the sovereign is able to exercise. 

However, I see an overlying theme here. In looking at the findings 
I see it as No. 1, and as such it deserves repetition: the utmost good 
faith shall always be observed toward the Indians. I really have no 
difficulty in accepting point 2 as an outgrowth of point 3.1 heir lands 
andproperty shall never be taken from them without their consent. 

We agree that there is a special relationship between the native 
Americans and the Federal Government which, in my view, tran- 
scends and is important to the exercise of the power of that sovereign. 
The U.S. Government needs to admit at this point that there is a 
specific origin of this special relationship existing between native 
Americans and the Federal Government. If we, at this point, as a 
Commission advance a recommendation that there should not be an 
erosion of the land base of the native Americans, I think that it is 
important that we be able to demonstrate that such a concept or 
such a principle if adopted as poHcy, was derived from the course of 
history and from the Indian treaties. Federal statutes, and judicial 
decisions. 

1 think i' is quite important that the native Americans be able to 
point not only to the fact that if we do come out with a proposition 
that the land base should not be eroded there is a reason for this which 
is historic and goes far beyond our present feelings here as a Commis- 
sion. It is important that we should go on record as stating that the 
above should be a policy because it is firmly based on rights that are 
derived from the Federal trust relationship and are derived in turn 
from the treaties with the Indians, statutes and iu<iicial decisions. 

I woiAlji be hopeful, therefore, in the process of our developinjj such 
a recominfeded policy that it might be considered under point 2. 

Point 2 should not be considered without reference to the rights 
which preexisted. On these rights, we base the recommendation that 
we are considering, namely ''that the land base should not bo eroded." 
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I think it is quite important that the two not be separated. 

Mr* Wilkinson. Mr. Chairman, if I might first ox all make clear 
what recommendation 2 on paee 2 k. 

The staff has takei^ all ox tne findinjgs of the task forces and has 
. come up with consensus task force findmgs simply as background for 
the Commission. What is on page 2 is not a staff recommendation to 
the Commission at this time. Tms is an indication of some of the dir- 
ferer ' matters the different task forces have studied. 

Staff will later be recommendixi^ a consent requirement to the 
Commission. The staff recommendations are at the end of each chapter 
and begin here on pi^e 18. So, perhaps it would be helpful for the 
Commission fully to appreciate that this passage is not a recommenda- 
tion of the consent requirement. This is smxply a statement of what the 
Northwest Ordkiance 

. Chairman Aboubbzk. Let me ask you this, Charlie, do the staff ^ 
recommendations come anywhere near the task force recommenda* 
^ tions? 

Mr. Wilkinson. What I was going to say. however, is this is a 
statement of the Northwest Ordinance. 
Chairman Abourbzk. I understand that. 

Mr. Wilkinson. Well, later on we have a task force statement that 
does include a consent requirement but that is at the end. 
This is background information. 
Chairman Abourbzk. All right. 

Well this has been presentea to the Commission as a finding which 
we either adopt or don't adopt. Now are we wrong in that notion? 

Mr. Hall. What we are asking for^ Senator, is on page 20. Those 
are the six principles we are looking at and No. 4 goes to the question 
we are discussing. 

Chairman Abourezk. Why don't we then shift, like the Dallas 
Cowboys do occasionally and let's take up what we have to deal with. 

In other words, we need from the staff, let me make it very clear 
to the staff, we need to be presented by the staff the issues we have 
to decide, and I don't thiiik it is fair to bring anything else up in 
front of the CommiPiSion except the matters that we have to decide 
and so, therefore, if you direct us to a page that you saj you are going 
to write your final draft on the report on or your first draft on, that 
is the one we want to deal with. And, if you don't direct us to it we 
assume that is not going to be in the report. 

We have to assume that because we are not going to let you put 
anything in the report that we don't pass on as a commission. 

So, if you say that this is just out of the Northwest Ordinance and 
that you are not going to write it in anyway, I wish you wo^ild have 
told us 

Mr. Hall. I^m sorry. 

Chairman Abourezk. That's all right. 

Mr* Hall. We were reversing the process there and considering 
findings first. 

Chairman Abourbzk. We just want to make you feel guilty. 
Mr, Hall. Let me clarify then. 

Page 20, ^^Recommended Commission Action." There are six 
items. Those are the ones we are asking for a vote on. 
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Chairman Abovrezk. Now these are going to be the recommenda- 
tions if we adopt them, right, starting on page 20? 

Mr. Amxandbr. Yes. At this pobt, what we are askmg--and 
these are derived from the task forces and from other mformation— 
are the adoption of these general principles. 

If you adopt those or some venation of those, our next stei> would 
be, we think, and that is what we ask m the very last part of it, page 
21, is to go back through and come up with specific recommendations 
and a draft of the text for you to then reconsider at your next sitting, 
or your January sitting. 

Chairman Abottrezk. That is fine. 

Now, what w^ the text look like; it will have recommendations. 

No. 1? ^ , . 

Mr. Alexander. Your suggestion was, and that was withm our 
thinking, to start off with the recommendations and to have a text 
section that discusses the law, the testimony and mput from Indian 
country and others. That would follow that as a supportmg 
documentation. 

Chairman Abottrezk. All right. 

Now you also put in the backup material to the recommendations. 

Mr. Alexander. Yes. , , ^ . • 

Chairman Abottrezk. Just in the event that the Commission 
decides to vote against the task force recommendation, you would 
also state then, in the backup material, that although testimony and 
research could brin^ only one conclusion, that the Commission decided 
it should be otherwise. , 

I thmk it should be clear. It should be made clear that way, that 
in fact it was a Commission action and not a task force action. Of , if 
it agrees, if the Commission agrees with the task force, that ought to 
be stated as well on these major points. , , ^ • • o 

Now, does that sound good to the members of the Commission f 

Congressman Meeds. Could you restate that? 

Chamnan Abottrezk. What 1 said was, if we decide to overrule a 
task force or a staff recommendation, assuming the staff recornmenda- 
tions have adequate documentation and backup material, that 
shoxild be so stated in the report. 

Is that fair? , , , ^ * 

All right. So, why don't you start with what the pjenerni thrust of 
your drafted chapter will be so that we can discuss that and *e\\ you 
whether you are right or not. 

Mr. Hall. OK. „ ... , 

No. 1, on page 20, the "United States Tnist Responsibility^ to 
American Indians" is an established legal obligation which requires 
the Federal Government to protect and enhance Indian resources and 
tribal self-government. This includes the duty to provide whatever 
services are necessary for such protection and enhancement. 

That would be a principle or a modification of a principle that would 
guide us in drafting that portion of the chapter dealing with 

Chairman Abourezk. All right. 

Now the second sentence of that paragraph; what services are you 

talking about? . t .t • i *i * 

Mr. Hall. Well, we are not suggesting there, I think, that we 
itemize the services that number one requires. We are suggesting 
that there are some services that are required of the Federal Govem- 
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ment pursuant to their trust oblkations and those are specifically 
lelateu to the Indian resources andland and self-government* 

Chairman AaonREZK. Qive us an example. 

Mr. Hall. I think a good deal of the services, for example, that 
now arc being provided by Martin Seneca^a ofllce in BIA is an obvious 
one: Technical expertise and assistance with regard to preventing 
land erosion, development of mineral rightSi forest management, and 

others, . i , , 

I would thmk that would include also services like those m section 
104 of Public Law 93-038, which are intended to stabilize B^^i 
strengthen tribal government. 

Chairman Abourbzk, What is that specifically? 

Mr. Hall. You ought to address that. , , , 

Mr. Alexander. Those are the moneys of 638 which replaced the 
tribal government development funds that were utilized ijreviously 
to strengthen the operations and the mechanics of operating tribal 
government— records, assistance, whatever, those types of funds. 

Chairman Abourbzk. Give us some more examples of the services 
you have in mind. 

Mr, Alexander. The economic development, technical assistance 
moneys, the Indian Finance Act and its declarational policy provides 
a basis for enhancing and developing tribal government and tribal 
resources consistent with the self-sufficiency concept which is found 
within 93-580* ^ 

Chairman Abourezk. What is in 93-680? t.. t t 

Mr. Alexander. In the preamble is a statement, which I would 
gather is congressional policy, that one of the purposes of the Com- 
mission is to enhance tribal self-sufficiency and Indian Finance Act 
and other congressional declaratioas have provided us with guidance 
in defining what types of services that go to protecting tribal resources 
and enhancing and developing those resources; both in the govem- 
mental-sense and in the land-naturat resources component. 

I am not sure if t^M answers your question. 

Chairman Abourezk. Well, yes. Some of it. 

Any other questions? . %# />ii. . 

Congressman Meeds. I have a similar question, Mr. Chairman. 

Let me give you an example, and I know there is some question 
about tribal members and food stamps and things like that, but I am 
just using this as an example. 

Assuunng that because of the income level of a member residing on 
a reservation, he would, as would any other person, be entitled to 
receive food stamps. Then let's assume that the tribe applied for and 
got a nutritional program through some other program to upgrade 
the nutritional standards of the entire tribe; and to make it work it 
would be necessary that all people in the tribe participate. Bv the 
last part of No. 2, am I to understand that the member would be 
able to turn down one or the other of those— whichever he or she 
chose? 

Mr. Alexander. Well, this is what we ^ould consider the concept 
of dual entitlement. . v , , ^.^i 

Congressman Meeds. I have no problem with dual entitlement. 
We have certainly thrashed this out in the Alaskan Native Claims 
Settlement Acu 
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I have no problem with dual entitlement except that when as a 
member of an organization, when that organization, participates, 
then I don't think you are entitled to dual entitlement in some other 

program. . , i • j 

I want to be assured that you arc not mtendmg to cover that kmd 

of situation. . , , , . 

Mr. Alexander. To use the example that you gave us, food stamps 
and a nutritional program, 1 thmk this gets us back to why we say 
it is an evolving concept and so much of the trust relationship depends 
on the dependency status and these notions may change as economics 
and situations change. 

In a current situation where a food stamp program is generally 
acknowledged to be not totally sufficient to meet all needs, there 
would be nothing inconsistent whatsoever with a dual entitlement to 

both programs. ..,,„.., . -x- i 

-Now, in a situation, if we can project it hopefullv with a nutritional 
pattern in Indian country, it is sufficient. Then the Federal Govern- 
ment's obligation under the trust may in fact shift in terms of what is 
needed with respect to nutrition or food stamps, with the Indian 
citizen as part of its U.S. or State citizenship is entitled to under the 
14th amendment is a completely separate item. 

If he meets those standards or she meets those standards under 
those categorical programs, they are entitled. 

Congressman Meeos. I donH have any problem with whpt you 
saitl, none whatsoever, and perhaps I can clarify my position by 
asking you why is it necessary to enter the word "citizen," use the words 
"or wliich his tribe may receive," on the same basis as any other 

govemmental unit? , . , . . • i * 

Mr. Alexander. Because the trust relationship is conceived of, as 
arising from treaties and dependency status between one political 
unit with another political unit and running through the tnbal gov- 
ernmental structure to the Indian citizen in terms of the trust 

relationship. , , j.,. j j.x. 

Now in the draft, the several pages that precede this draft, there is 
talk about the prime trust relationship and other components of the 
trust relationship. . , , , i 

WTiat we were talking about, just now m tlie food stamp example, 
is something that may in fact change. It hasn't yet but it is a de- 
pendency status through the course of dealings that in many situa- 
tions gives rise to special needs in education and health and social 
services. Those needs may not exist forever in timo. 

The basic prime components of the tnist relationship that we are 
talking about in the other component which relates to the permanency 
of tribal government, the protection of the land resource and the 
protection of tribal government, mstitutions do not change as they 
may change in the operational sense of what raonoys are required, 
whnt particular governmental actions might be required to protect 
those attributes in litigation. , xi * 

But, they do not change conceptually. The facts do not alter that 
necessarily. And, that is how we have defined the two baseline com- 
ponents here. ^ , . 

Congressman Meeds. Could you say U.S. citizenship or as a mem- 
ber of an Indian tribe? 
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You see, what I do not want to get into is a situation where as a 
p;ovemmental unit, a tribe is entitled to certain things and then an 
individual Indian says, *<The hell with that. I want to take it over here 
somewhere/' and rums the operation of the tribal thing. 

Mr. ALaXANDiR. I have no problem with the language that you 
suggest. The only thing that I would reemnhasizo, and in case I have 
not made it deari is the notion of dual entitlement. 

Congressman Mssds. No problem. 

Mr. Alexander. OK. 
. Congressman Mssds. I think Indians are entitled to treaty rights, 
to the rights of trust r' sponsibility to be i^xercised, and to rights as 
U.S. citizens. I don't in any way want to impinge on that. 

Mr. Alexander. Thank you. 
. Mr. BoRBRiDOE. As I understand it then^ the change which is 
proposed for consideration would have no adverse impact on the 
principle which is being advanced; and that is tribal status conferring 
or. an mdividuaPs basic rights which are alluded to in part 2. 

Con^essman Meeds. That is right. Not in my view. 

Mr. BOKDHIDGE. OK. 

Congressman Meeds^ And yet, will avoid the problem that I had 
at least tried to articulate. 

Any further discussion of the numbered recommendations 1 through 
6? * 

Ms. Deer. I just wanted to say that in my opinion this will greatly 
enhance the imderstandiue among everyone concemed with chis whole 
trust concept, that I thmx many people are unfamiliar with the fact 
that there has been mismanagement of the trust and I feel that if we 
adopt these basic principles and it is clearly understood by all con- 
cerned that it wUl save a great deal of litigation and dollars for every- 
one in future years. 

Congressman Meeds. Further discussion of items 1 through 6? 

Mr. Whiteorow. I would like to call the Commission's attention 
to No. 3» whereas the trust responsibility is a legal duty required of 
all Federal agencies and instrumentalities. There should be one prime 
agent of the trust. 

.Currently! the Department of Interior is charged with insuring that 
the tru6t is carried out faithfully. I think one of the bigeer proolems 
that we have had ip the past is the fact that so many different people 
are defining trust res|)onsibility and many of them have actually 
defined trust responsibility as to mean control; and I think we need 
to really get into this aspect of it to be sure that we have a deviation 
between what the trust responsibility is^ what legally binding trust 
responsibility b, and what control is. 

Now, are we covering that aspect of it? 

Mr.^ Alexander. Commissioner WhitecroWi what we set out here 
are principles that hopefully we can integrate in specific findings and 
recommendations. 

We have a number of verjr specific recommendations that will 
become apparent particularly in the tribal government area which 
defines in some great detail the specific problem that you have ad«- 
dressed sad makes a number of recommendations on what should be 
the scope of the Secretary's (or wherever that authority should reside) 
power with respect to the tribe, what options are open to the tribe, 
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and perhaps, some suggestions in relationship to negotiations of the 

trust component. , . /^u a 

We are very specific on that in Chapter o. 

Irai^ailSl'oPthe fact that we may find those responsibilities, that 
definition of TesponsibUities, someplace within the report and I thmk 
that iF. one of the major issues that we have here, the actual definition 
of wbat a trust responsibility is by an employee out there m the held, 
actually functioning on a day-by-dav basis. •« 

/•"s an exampleTwe had an mdividual within our community in the 
uast 2 weeks whereby we had discovered a man or a famUy cutting 
wood on tribally-owned land and we had a Bureau employee who 
'refused to 'do anything about it because he said, "Ihose people may 

• ^^Nowf^hlre does that trust responsibUity begin and end and I 
thmk we need to define that from the standpomt of this report. 

Mr. Alexander. The example you give is but just one. Evenr 
field hearing 'that I sat in on has numerous examples of specific prob- 
, lems and there are recommendations that will be oommp up to hope- 
fully deal with those problems. . . 2 

Mr. Taylor, if you will, has some comments on your point. 

Mr Taylor. Commissioner, we do deal with this question of the 
secretarial control in chapter 6 on tribal government which we may 
or may not get to this afternoon, I'm not sure. « • j . • 

However, on the issue you are raismg, what chapter 6 is domg is 
limitmg the power of the Secretary and his control. It is not gettmg to 
the essince of the problem you are raismg now, and I thmk that per- 
haps we need an additional paragraph here under this trust responsibil- 

^^^WeTre talking about the trust responsibility here, but I really believe 
that the only way this trust responsibiUty is ev^ gomg to be adeouately 
carried out by the U.S. Government, whatever agency it chooses. 
?s '? the?e are rather fixed principles of liabUity against the Umted 
States for the violation of the trust. 

The mstance you are talking about, where trespassers come on 
trust land, steal your timber, you notify the Bureau of Indian Affairs; 
there is a clear responsibUity to protect that asset and yet, no action 

Now^'the Bureauls hampered because it doesn't have the personnel 
to afford this protection, but the reason it doesn't have the personnel 
is because thJre is no squeeze on the United States where these 

"^^inSit^k^going to be attached fur these failures to protect trust 
assets, I believe the Bureau and 0MB will put proper budget requests 
in front of Congress to carry out these things. i -^v,* 

So my suggestion, or something I think ought to be discussed n^ht 
now/is the possibility of adding a seventh paragraph here ^e^hng m^^^ 
liability on the United States for the breacli of these trust obligations. 

Chafrman Abourezk. Well that brings up a question ? think- 
I'm trying to find the number here. That should come in No. o, 

^^Well^let^ine go back just a minute, before we get down to five. 
Jake, were you done? 
Mr. Whitecrow. Yes. , 
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Cb4maii Abourbzx. I wonder if it isn^t a mistake to say—well) 
actuallyvl guess you don't say it, you say, ''Currently the Department 
of the Interior*'^ I would keep that probably as one prime agent 
of the trusi because otherwise it would oe contradictory to the other 
parts whercr you are recommendhig that the Indian Bureau be taken 
out of the Depai^nent. But I see that is only a parenthetical reference. 

Mr. Hall. If we take some other action which would not leave the 
' responsibility resting with the Interior, we would strike tliat relation 
ana make it consistent. , 

Chairman Abour'ezk. OK. 

And, also, before we get down to No. 6, if — I'm just talking about 
^ procedure now— so far as how vou write the actual recommendation 
Itself, anH we are not worried about the backup material for purposes 
of this discussion right now. 

^ The recommendations, I believe, ought to be in a form that if there 
IS a bill needed to be drafted, then the Commission and Congress will 
know from reading that recommendation that it will have to go into 
' legislative form. Or, if it is something that can be dpne by Executive 
order or a general policy statement, that^s how the recommendation 
ought to read. 

In other words, just as an example, your recommendation probably 
ought to read-— one of the recommendations — ought to read the U.S. 
Government should adopt a policy, a policy that such and such and 
such and such is true, or that the U.S. Congress should enact le^s- 
lation that such and such will take place, or the President should sign 
an Executive order dictating the followii^g. 

Does that make sense to everybody? 

So that we will very clearly know exactly what you're recom- 
mending — there should be no ambiguity. 
\^T. Alexander. No problem. - 
Chairman Abourezk. All right. 

Congressi lan Meeds. Mr. Chairman, before we get quickly by 
No. 4, let's take on that knotty problem right now, shall we? 

Now, I notice that there is an enlargement in the general statement 
ot principle contained in No. 1 and in the implementation of No. 4. 
If I had trouble with No. 1, Pve sure got trouole with No. 4, haven't 
I? 

Could someone tell me what nonireaty rights are to be protected 
and not taken without the consent of the holder? 
What are nontreaty rights? 

Mr. Wilkinson. Well, if I might speak to that. Congressman, I 
think the present law on abrogation of treaty rights and other tribal 
rights has gotten to the point where it is almost completely clear. 
And it is very close to recommendation No. 4, although there is a 
difference that I will point out. 

But first, I do want to say the condemnation of Indian lands has 
definitely been treated differently by the courts than has condemnation 
of non-Indian land. If my land or your land is to be condemned, it 
is treated differently. q 

Congressman Meeds. I am aware of that. 

Mr. Wilkinson. And the courts seem to require an express state- 
ment by Congress. In other words, if this Congress gives the Army 
Corps of Engmeers general authority to condemn land in the West, 
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that doesn't give thorn authority to condemn Indian land. Non- 
Ittdian land-, yes, but not Indian land. . , 

Congressman MEBrfs. Some circumstances, it has required three- 
quarters consent df the people involved and the tribe. 

Mr. Wilkinson.' That's right, t ' , . , ^ 

Now, when we say nontreaty nghts, we fje talkmg about a.very 
important concept that has also been recognized in the cases which is 
that the courts are no longer looking just to treaties to determine 
basic Indian rights. There are many, many cases now which extend the 
trust relationship to Executive orders, to agreement reservations which 
have found hunting and fishing rights in agreements as well as m^ 
treaties. So the law, which '"n our judgment is clear now, and which we 
are asking this Commission <;o recognize, is not just treaty law. 

Much of the law started with treaty law but* it has now been ex- 
panded into other areas, such as agreements, statutes and Executive 
orders. And we think that the language "nontreaty rights'' is very, 
very important because there are many Indian tnbes who don t hve 
on treaty reservations. ^ ... 

The courts are respectmg those tribal rights just as they are treaty 
rights, and we are asking for th's Commission to recognise those nou- 
treaty rights specifically. „ „ ^ , , 

Congressman Meeds. Well, tnbes don't have to hve on reserva- 
tions to have treaty rightf . 

Mr. Wilkinson. That's nght. , . t. 

Congressman Meeds. So merely because they dbn't Ivie on reserva- 
tions is no reason they should have to have nontreaty rights rather 
than treaty righte, isit? ^ v •* 

Mr. Wilkinson. Well, I don't necessarily even mean to limit it to 
reservations. But you are speaking of the situation m which a tnbe 
has rights, whether they are Executive order, treaty, agreement or 
statute. And those rights are recognized as part of the trust relation- 
ship, not by law but through consent 

Congressman Meeds. Could you give me some examples of those 

Mr. Wilkinson. I think hunting and fishing rights are a classic 
example. The right to hold land is a good example. I think many of the 
benefits that have been discussed 

Congressman Meeds. What huntmg and fishmg rights are there 
that are not treaty rights? . txr . 

Mr. Wilkinson. Well, Antoine agamst Washington, a .1976 case, 
involved rights by agreement. 

Congressman Meeds. By Executive? , , „ 

Mr. Wilkinson. No, by an agreement ratified by Congress. 

Congressman Meeds. Well, I don't have any problems with those, 
you know, if they arc ratified by Congress or anything like that. 

But, if we adopt No. 4 now, we are saying that there shall be no 
condemnation of Indian land by the Fedeial Government or anyone 
else without the consent of the tribe. 

W^ are saying, No. 2, any other treaty nghts which may not be 
rights in land which can" also he subject to condemnation of citizens. 
. For instaucerif I have a business right, it con be condemned and 
we're saymg that cannot be done now with Indian tribes or inuividuals. 
And, they have certain unspecified nontreaty rights which are the 
kind you described that 
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Mp. Wilkinson, Tfiey could be reserved rights also. 

Congressman MESDS* .WeU| I would hope that those are treaty 
ririits. Reserved rights are treat^r rights/as tfudge Bolt will tell you. 

Mr. WiLkiNSON. Yes; but it is very importfgat. 

Congressmail Mebds. I have no problem with that either. 

Mr. Wilkinson* Well, I guess I should saiy that treaties are one 
way in which: tribes can lose rights, and if rights are not given up in a 
treaty, they retain those rights. 

ConCTessman Meeds. They are retained, exactly. 

Mr. Wilkinson. For instance, basic rights of self-government are 
not given ip a tribe tlut)ugh .a treaty. They are rights which a tribe 
.always had. ^ 

Congressman Meeds. Or ^ven through IRA., 

Mr. Wilkinson. That's right, 
• In other words, these rights preexisted the formation of this union. 
Indian tribes were sovereigns. The law is very clear, and there is no 
more important principle in, Indian law. Felix Cohen stated it exactly, 
this way, that Indian tribes are sovereign. They are governments and 
they retain all sovereign governmental rights unless those rights are 
taken awaj^by treaty or by the express act of Congress. ^ 
\ Tribes do obtain some very, very imijortant rights b^ treaties. But 
an equally important doctrine is that tribes have sovereign rights and 
if liiey don't give them up by treaty they continuf; to keep those 
• rights. 

Ccmgressman Meeds. The same concept as the 13 States retained 
aU rights wMoh they did not give to the Federal Gk)vemment7 

Mr. Wilkinson: It's very similar^ that's right. I think that is a good 
analogy. \ 

CongresMian Meeds. Well, Charlie, I don't know who else might 
feel that Ind^en rights ought to be subject to the same kind of con- 
demnation procedures, compensation, everything else, fair hearing, all 
the protections of the 6th and 14t\ amendments and all other amend- 
ments; but I feel they ought to bt ♦He same. . ' 

If we accept that, if we accept No. 4, we are denyi|>g that that a 
true statement. ^ . , 

Mr. Wilkinson. Mr. Congressman I think you know Fm gomg lo 
say this: The courts do not now recognize that those rights are the 
same. • 

The courts have very clearly said that in the area of condemnation 
Indians have more rights. Therefore, if we now say that Indian rights 
are gomg to be the same,* we are taking away very important rights 
from tribes. v» 

ConOTessraan Meeds. Very important interpretations of the courts. 

Mr. Wilkinson. The courts said we are interpreting the existence 
of rights. 

Cnaiiman Aboubezk. You are beyond condemnation now^ You are 
into other—fishing, -himting rights and all. Water rights? 

Congressman ^1BBD6. Oh, yes. 

Mr. Wilkinson. Yes. ^ ' ^ 

Senator Mbtcalp. Mr. Chairman, may I ask a question? Do these 
nontreaty rights include the right to pollute the air or the right to 
pollute the water on Indian reservations to the detriment of people 
who live off the Indian reservations? 
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Mr. Wilkinson. Mr. Senator, I think you have opened a very 
important area of inquiry and it is a fair question. 

Let me say this: The real question in the area of air and water 
pollution .is whether this Congress is going to assume, as it does with 
the States, that the tribes can properly control their own environment. 

In other words, what tribes really have is not the right to nollute 
the ail- or water, but rather as governments, the right to regulate on 
their own reservations to be certain that the air and water isn t 

^^Chalrman Abourezk. May I interrupt, Charlie, at that, before 
you go on any further. Did I hear you just .say that the Federal 
Government doesn't regulate the States in those regards? 
. Mr. Wilkinson. No, I didn't. And I think the Senator fron^ his 
State will appreciate that. I think it is literally true, that the clefinest 
air and the cleanest water we have in this entire country are on 
Indian reservations. j-r ♦ * 

Senator Metcalf. Despite the applause, I would modify that to 
some of the cleanest air and some of the most polluted water comes 
from Iiidiati reservations and some of the most polluted air comes 
from Indian reservations. " 

Wliat about such things as other resources? For 4 years Congress 
has worrie(l about strip mining and reclamation and restoration of 
resources. In all of the legislation, we have never had a congressional 
' action to control the Indians' resources, except the general delegation 
of power that we have given to the Secietar>' of Interior. 

\Wmt if Congress said that the .Indians in their leases, m their 
administration of their land, had to abide by the same laws uml 
regulations that we impose on non-Indian land. Would that be a 
violation of nontieaty rights? . , ^, , 

Mr. Wilkinson. Well, there is no question that Congress does 
have the power to do that. Thpre is no question. 
Mr. Hall. It's already been done to some extent. 
Congressnuin Meed.s. Wicther some administrative agency has 
the riglit to condemn Indian lands is questionable, but t\iev6 is no 
question that Congress can condemn Indian land. 

Mr. Wilkinson. That's light. , , , , * 

Congi-pssman Meed.s. There is a question whether the Corp of 

Engineers ran condeum Indian land without the consent of the 

Sfiiator Metcalf. But Congress can delegate that. 
Congressman Meeds. Not if we adopt No. 4. , . . 

Senator Metcalf. I know. I'm just trying to make an mquiry 
here into areas of nontreaty rights oj)ened by the very distmguished 
Congressman from Washington. 1 . it a nontreaty right to allow an 
Indian tribe or a foreign government to pollute water or pollute air or to 
pollute the general environment and cut off waterflow or is that an 

excepted right. ,111 j 

Mr. Hall. Senator, Congress to some extent has already addressed 
that in the National Environmental Protection Act which applies 
to tribes as well as .States. The Department of Interior and the 
tribes have snent a great deal of time preparing impact statements 
pursuant to tliat act. 
Senator Metcalf. Do you agree with thai? 
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Mr* Hall. We haven't reached a staff position on that, to be 
honest with you. 

Mr. Taylor. Senator, I would like to respond to this problem too* 
It seems to me that in 1973 the Congress started on the right track 
le^slatively on how to handle these conflicting matters between 
dmerent sovereigns, the tribes and the States; one State vis-a*vis 
anbther State too. 

It was th^ Land Use Planning Act that passed the Senate, and 
it included provisions in that act to authorize tribes to regulate 
land use within reservation boundaries* 

It also required that their land use policy some way accommodate 
the plans of the State; also vice versa; that the plans had to — and the 
State had to in some way — accommodate the tribes. I think that's 
an extremely enlightened legislative approach to the problem and 
it incorporates the kind of principles that I think Federal legislation 
needs to show — a recognition of tribes as governments and a recogni- 
tion that they have regulatory powers. 

Bringing them into the intergovernmental structure here in these 
things like environmental protection, et cetera. Charlie Wilkinson 
already mentioned it. And when powers are going to be delegated to 
the States to regulate clean water and qlean air, the same powers 
ought to be delegated to the tribes within ^the reservation boundaries* 

Tribes have as much obligation to act responsibly as States do, 
but the Congress, in the contemplation of tribes, as governments, 
must take them into account as governments. 

Senator Metcalf. Now let me ask you another question in view 
of the fact that its been alleged that the Indians have the cleanest 
air and the cleanest water* 

Do they have a nontreaty right to protect themselves from State 
and Federal pollution of air and water on their reservations without 
an environmental protection agency or without special Federal 
congressional legislation? 

Mr. Wilkinson. The basic point we would make Senator, if I do 
understand you correctly, is taat the question of regulation on the 
reservation should be first of all a tribal matter. 

Congress has the power to act, if Congress decides that there are 
serious problems on a reservation. But it is not a State matter. I 
think that^s the key point. ' t?^ 

Senator Metcalf. I think that's important and it is what I'm 
tryinp: lo bring out. Isn't tribal authority to act in areas on the 
reservation analogous to the State authoritj* to act in areas under 
the State jurisdiction? Isn't tliat correct? 

Mr. Wilkinson. As a very general matter, yes, they are both 
sei)arate poveinnients and the tribe does have that authority on the 
reservation; yes. 

Mr. Dial. I wanted to sny that it seems to ine that we are beatinc: 
this point of trust resnonsil)ility to death today and what 1 believe 
the men want to really get to*^ is an overview of some, you know, 
general recominen<lations and we wll hammer out these cb^trils Inter. 

So, I wonder if we're not giving too much time to this today. That's 
what I have to sav, and since ^ haven't said very much, may 1 also 
say that I hope that we will always include the 1787 paragraph of 



utmost Bood faith, because this is a good reminder to the Congress 
and to the people of the United States that we've gone astray many 
occasions wnen it comes to the treatnlent of Indians. 

Congressman Meeds; Mr. Chairman, I will be i^lad to pass this for 
the time, you know, without adopting it or rejecting it, if the Com- 
mission thinks we spent too much time on it. , . i • . 

However, I think it is a very, very important question, and a kind 
of key question as to where this Coinraission goes. We get ultiniately 
to, and perhaps we shoujd have started discussion on. the question of 
sovereignty— oecause that is what we are dealing with. 

If we take a position. which I know is judicially supported and 
which has been enunciated by members of the staff, we wUl be treating 
Indian tribes as complete sovereigns, with the whole hurdle of sticKs 
called sovereignty. The gentleman from Montana's concern is correct. 
They can regulate the waters on the reservations; thw, can regulate 
air, pjttllution, just likp the Canadians can regulate their race horses 

atth^order. . , ,^ j u * ' 

They may regulate activity, except ^s might be altered by treaty 
if we accept this position. I don't think that's a position we want to 
get m in this Commission, because if that's the kmd of recommenda- 
tion we're going to make, we're going to find ourselves m real problems 
with the Congress down the road. . 

Now, I befieve that the maximum amount of sovereignty wmcn 
can be given and utilizied to tribes ought to be either reserved or 
given to the tribes, whichever way you look at it. But ther is a 
Mvereign power, which is— I hate to use the word "supeiior^'—above 
not only Indian tribes, but States.. That sovereign is the Umted 
States and the sovereignty of Indian tribes and Indian people has to 
be subject to the sovereign power of the Umted States. If we find 
ourselves or get ourselves either knowingly or inadvertently m sonae 
other posture, this report is not gomg to go very far. It's not gomg to 
go veiy far. I know a lot of you people out there beheve and properly 
so withi all your hearts and minds and desires that Indian tnbes are 
complete sovereigns and indeed the courts have in many mstancea 
treated them almost in that sense. , « , 

I am aware of that. But when we get down to the final question 
of what is workable in this mtion, we cannot have 244 or 366 or how 
many other reservations there are of sovereign nations withm a 
sovereign natioit. We cannot have it. We cannot have it and stxU 
function as the United States of America. 

Now I hato to be in the position of reminding or at least admonistune 
that that is the situation, but I fully believe that if there is total 
sovereignty within Indian tribes, that sovereignty has to be subject 
to the Wgher sovereignty of the United States. 

If we don't enunciate that principle, and as I say, Im perfectly 
willing to pass it over because it's a big issue on which I think we 
could spend days and nrobably not reach any proper solution, it is 
a key to whether or not our report is gome to go anywhere, as 1 see it. 

Chairman Abourezk. The way I read No. 4, correct me if i m 
wrono- in this, I think perhaps some of the staff comments have gone 
somewhat beyond what the language of itself is. But I read it to say 
that it is a statement that the U.S. Goveniment will ston abrogatmg 
treaties; that it will be adopted as a policy statement for that purpose. 
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not limited to that purpose, but that's one statement that No« 4 
makes. 
Am I wrong in that? 

Mr* WiLRixsoN* That's one statement it makes, that's correct. 
Chairjnaii AbouBEZK. Then second, if they do abrogate a treaty, 
it's got t6 be done with the consent of the tribe itself, right? 
Mr. Wilkinson. That's correct. 

Chairman Abourbzk. And, third, you are saying that if the tribe 
approves of the abrogation, then the abrogation has to bo ratified 
by Congress. ^ 

Mr. Wilkinson. That's correct. ' 

Senator, if I could say one sentence to clarify one thing. The 
consent requirement is probably not existing law. The express action 
by Congress probably is the existing law* 

Chairman Abovrezk. Right. 

Mr. Wilkinson. So the consent is really what would be new in the 
kind of analysis you are talking of. 
Chairman Abovrezk. Right. 

Now, the law as it now stands is that if Congress should adopt this 
as a policy, of course, it can abrogate this policy later on by another 
? congressional act. A succeeding act overrules a previous act; is that 
correct? 

Mr. Wilkinson. That's correct. 
Chairman Ahourezk. All right, 

I would like to make one other statement before we go on to the^ 
other Commission members. It is ray belief that this report should be 
a statement of the Indian people as to what the American Indian 
policy might to be and I don't say that we ought to say in this state- 
ment unreasonable things, things that are totally unreasonable. 

I think we should say m this report things that reasonable men can 
differ upon. 

Now, Congressman Meeds has a vigorous differonco with the con- 
cept that, for example, the treaty rights caimot be abrogated by a 
congressional act. 

I belie they can be*abrogated by a congressional act, theyjiave 
been, they can, and they will continue to be. Whatever policy is 
adoDted can be abrogated by a later con<rressional net, Lloyd. 

Mr. Wilkinson. Many Indian people are deei)ly saddened by this, 
but I thmk the law is now clear that Congress oKn abrogate Indian 
treaties. 

Chairrnan Abourezk. And if this '^ere adopted legislatively to- 
morrow, it could be chanj^ed the next day. 
Mr. Wilkinson. That's correct. 

Senator Metcalf. They would have to be compensated. 
Chairman Aijourezk. That's the case now, in fact. That doesn't 
change at all. 

Mr. Wilkinson. That's right. They are entitled to be compensated. 

Chairman AftouuEZK. What I'm sa\'ing now, the final point I'm 
trying to make, is that the report, the Commi$jsion report, ought to be, 
in e^ery instance that it can be, a statement of Indian policy by the 
Indian people, and if the statement was by Congressman Meeds, that 
it may not sell, well, maybe very well, it may not in Congress, but my 
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tendency is to be against trying to limit what the report says at this 

^Tmean there may be things that I may not agree with, but I wonder 
if it might not be better to allow that statement to be made. 

The Indian community is on record as saying what it wants and 
the Congress can either adopt that or reject that. Now, I'm not saying 
that we ought to go into a lot of cra>.y stuff and just say well, this is, 
you know, everybody, there are 800,000 Indians, we ought to have 
800,000 individual opinions and you can't do that, of course. 

But to the extent that we can, I wonder if it might not be a good 
thing, and I would like to hear from some of the other Commissioners 
on that viewpoint as well. 

Mr. BoRBRiDQE. Mr. Chairman-—- ■ _ 

Chairman Auourezk. I'm sorry. I guess, Uouis is hrst. 

Mr Bruce. I only wanted to responH to Congressman Meeds 
statement. We have about 800,000, in this country, different kinds of 
governments. What's wrong with adding maybe 4g) more. 1 ou were 
tttlkuig against that. . , , , . 

Congressman \I^ed8. None of those 800,000 have complete 

sovereignty. C i t . . 

Mr. Wilkinson. But, Congressman Meeds*, I want to say this, 
that theru is nothing, absolutely nothing in the staff recommendations, 
or to my knowledge in virtually any of the staff reports, that would 
suggest that those sovereigns are not subject to congressional power. 

Congressman Meeds. Without their consent?^ . 

Mr Wilkinson. In this case, it involves taking away some rights 
^vithout -consent, yes. But, there is no suggestion in existing law that 
the tribes are not subject to plenary power. And plenary power is the 
notion that is accepted in the task force reports. i ,, * 

Congressman Meeds. There is this in No. 4, that they shall not 
abrogate it or m any way infringe upon without the consent ot the 
affected Indian tribe. That is not now the present state of the law. 

Mr. Wilkinson. That's correct. j 

Congressman Meeds. They can be now subject to condemnation 
by act of Congress, not by administrative agency or there is some 
question about that but presumptively not. , 

And, wliat 1 am saving is that No. 1, they are not only to be subject 
to tho plenarv power of the Congress without consent, but they also 
oiicht to be subject as all other Atperican citbcens are and as all other 
entities are to a highor power, whicH is the U.S. Government through 
its iio-oncies and ndrninistrativo hoards and other things. 

Chairman Aboukezk. Well, T think it is implicit in the law, but 1 
would have no objections to making it explicit. . 
• I mean it's there anvhow and then, if it would be hotter, it might 
1)0 l)etter'tb tnako that as a stntomont that it's recognized that the 
Congross has j)lonnry powers and thai any act of Congress obviously 
will supercodo anothor act. , . . , . 

I think that is what Congressman Moods is snymg, but it ought to 
he mach' a clear stntomont. • • t i u 

('oni'rossman Mekds. Mr. Chairnum, what Im saymg is 1 ( on t 
think wo ought to tako an act which wo will clearly sui)orso(lo down 
the road soinowhero. Wo'vc dono that quite a bit in our history, as 
most of these people can toll you. 
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Chairman Abourezk. John Borbridge? 

Mr* BoRBRipQB. Havine participated with the assistance of very 
^good congressional friends present here, in the lobbying related 
to the settlement of the Alaskan Native Claim Settlement Act, I 
certainly am in a position to recognise that the sovereign has certain 
rights relative to Native Americans. Certainly one of the very im- 

?ortant findings of thef court in the case of Tee-Hit-Ton Indians v. 
Tnited States was the Hght of the sovereign, if it chooses, to unilat- 
erally extinguish Indian title. 

But, I am not sugg^ting that we challenge whether or not the 
sovereign has that authority. Instead, I suggest that even the sovereign 
itself be subject to certain standards of conduct, and that the sovereign, 
with all of its power, should recognize whenever it has acted in con- 
travention of basic Indian rights. We are saving, therefore, even the 
exercise of such basic sovereign powers must oe sensiuve to the causes 
of justice and humanity ns tney relate to the recognition of the abo- 
rigmal rights of our first citizens. Thus, the Government has a higher 
obligation: it has a responsibility, when exercising these rights, to 
rt . ognize what these prior existing rights are. 

Thus, the sovereign may, in fact, proceed to the condemnation of 
land. But it ought to have before it, in capital letters, a clear recogni- 
tion that, for the Indians, this is a far different proposition and SiSt 
such compensation is not componsation in terms oi the Indian. It's 
compensation couched in terms developed b^ the non-Indian world. 

The only compensation we Native Amencans really recognize that 
is basic to our ipots is an acre for an aero. And oven then, we may 
suffer some dimunition of our base. I do agree that the attorneys coul^^ 
veiy effectively argue with me in terms of what the rights of the sov-^ 
ereigu are, but I say the .sovereign, the*^ Government, has a clear 
obligation and that the obligation of the (?ommission is to identify 
these areas where it has clearly fallen short of meeting those obligations. 

The fault of the Federal Cioycmment, as reflected in the history of 
this country, is that it has failed to consistently recognize these rights. 
It has failed as a matter of poUcy to recognize and to acknowledge its 
obligations. Thus, we must help guide tlie sovereign in the just exercise 
of its power and evaluate its impact. 

I would suggest then that we have a twofold responsibility: one, to 
recognize what the nature of these rights as they /elate to Native 
Americans are and what the nature of the rights of the Indians are. 

Two, to so phrase our recommendations that wo have a higher 
standard of conduct in the exercise by the OovernnK nt of its sovereign 
^ rights' Then I think we will be fulnlling more accurately what I, at 
least individually, Tecognize to be the primary responsibility of this 
Commission. 

Chairman Abourezk. Louie? 

Mr. Bruce. I just wanted to ask a quastion here. On page 20 we are 
looking at the second naragraph: "Congress often contributes to the 
-misunderstanding of the federal trust responsibility." And then it 
goes on to say, sometimes inadvertently j)revents Federal agencies 
from administering it in the best interest oi Indians.'^ And, it goes on 
to say some ICnore, "even to the extent where a niatter for appro- 
priations for Indian programs indirectly encourage agencies to restrict 
eligibility for their trust services and programs." 



All right. If we are saying all of that, then we get down to item 
three. Are we saying then that we ore recommending really that the 
Department of the Interior be the responsible agency? 

Mr. Hall. The ultimate responsibility still rests with Congress but 
in terms of administration of the trust it may rest with one agency. The 
law is clear now, I thmk, that the trust responsibility applies to the 
U S. Government generally, b^t it may be administered prmcipally by 
one agency. . , ^ . , , 

That's all it says, but still, it rests with Congress m terms of carrymg 

Mr! Bkucb. ok. I hope we're not overlooking that one item there. 
Mr. Hall. That could very well be clarified. Commissioner, yes. 
That's a good Po^*- 

Mr! White'crow. In all of the material that I have read thus far, I 
can find nothing in that that really insinuates or indicates that 
Indian tribes are m effect wanting to be totally sovereign. That is hav- 
mg sovereignty to the same point of pressures that the Federal Gov- 
ernment has. I could find nothing there that would indicate this kmd of 

an approach. , * * • j 

I would like to also state that coming from the state of confusion and 
the State of Oklahoma, I have really had serious doubts in my rela- 
tionships with American Indian governments as to whether or not we 
have any sanity at all, because the area of Indian country that I come 
from, tb. State has certainly put us down to something similar to a 
civic organization. , 

Our tribal governments have really been put dowr to this particular 
standpoint. When in effect we begin looking at the jurisdiction ques- 
tion in the State of Oklahoma and as the education that I have been 
able to receive through these many months of readmg, I really f^dl 
today that the State of Oklahoma is in somewhat of a (questionable 
status insofar as jurisdiction is concerned, and the sovereimty of the 
tribes should possibly be aligned with the sovereignty of the State of 

Oklahoma. , . , . • ^ * j 

I do not feel that anythmg that we have m this transcript today 
really infringes upon the sovereignty of the United States of America. I 
do feel that it brings the sovereignty of the tribes up to the same 
level, at least, with that sovereignty that a state recognizes and prac- 
tice^ I'm in complete concurrence with Commissioner •* "' ondge. 1 
certainly feel that the Federal Government has the aui^o- uy to make 
the final decision, and I think the Congress has exhibited t!ii? attitude 
in its past, and I feel it will continue exhibiting it. 

But, I think this particular rejiOrt from the American Indian rolicy 
Review Commission should very ilefmitely display the thoughts and 
feelings of the American Imlian, because the American Imlians are the 
people that have experienced 150 to 200 years of injustice and m- 
equuies in its treatment. , , , , > 

Then after this report is subm^.tted, then let us go through the polit- 
ical processes to get that legislation passed that needs to be legislated. 

Thank you. 

Chnirinan Ahovkkzk. Other comment^.' ^ 
Well, the staff is very vUnw as to what they shou.u put in tliere, 
right? 
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Mr. AlexandiIr. Can I respond to something that you and Com- 
-missioner Whitecrow have just said that mieht cast some light on 
provision 4— which is the consent provision wnich has engendered so 
much conversation* 

You both said that this should reflect the views of the Indian 
^untry and the Indian tribes* This is a reflection of those views. 
- That consent provision is a position almost word for word, taken by 
NCAI in its recent Salt Lake Citv convention. It is supported by the 
tribal reports that have been suomitted to us and it. has been sup- 
ported in priticiple by the Indian input that we have had and as staff, 
we felt it mcumbent to put it in the statement that we presented to 
you because that is what Indian country has told us* 
Chairman Abourezk. AU right 

Would you, then, in your draft, include this language, include a 
statement that it is recognized that the Confess has ultimate au- 
thority, which is a true fact, and then there will be further action at 
the time you put it in your draft. Then Congressman Meeds and any- 
body else — I think y;ou knew this, but anyhow, everyone will have 
an opportunity to write a minority report on any section in the event 
his pomt of view is not carried or if he feels strongly enough about it 
to write a minoritv report. 

Congressman Mseds« Mr. Chairman, we are not passing or reject- 
ing this as a completed work at this time, are we? 

Chairman Abourezk. No, no, no. I am merely suggesting to the 
staff that they include it* You know, there is some controversy about 
it. It ought to be included as one of the parts of the final report which 
will be acted upon then. 

Congressman Mbeds. Well, then, may I also have the opportunity 
to write a suggested subpart 4? 

Chairman Abourezk. Absolutely. 

Congressman Meeds. Which we can either vote up or down. 
Chairman Abourezk. That's right. We can work it around so we 
can vote it as an amendment or vote it as an alternative or whatever. 
That's right. 

OK. In No. 6, I wanted to ask a question following up on Senator 
Metcalf's question. A statement, I toink, ought to go in No. 6. He 
asked at the outset, if you recall, that there ought to be some sort of 
distinction made between how the Federal trust is cairied out toward 
the Indian people and . how a regular trustee undertakes his 
responsibility. 

1 think, perhaps, in No. 5, that will be a place to set out that 
difference. 

Mr. Hall. No problem at all, sir. ^ 

Chairman Abourezk. On No. 6, I don't know if a distinction is 
important or not, but when vou say the United States holds bare 
legal title to Indian trust lancls, it just seems to me that it mifjht be 
better to say the United States holds all the trust title and that 
equitable title is held by the Indian tribes. 

Would that be a more accurate reflection of the existing 

Mr. Hall. Well, I think they are both saying the same thing. I 
think everyone here would agree that No. 6 is an accurate statement 
of the law as it is now and it is intended to just emphasize tliat the 
Federal Government is a trustee and that the owner of the land 
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ChainnanABoJ ':ZK. Well, my interpretation of legal title, 
whether it's bare or fully clothed, is that that is total title, bo, it 
doesn't seem to follow logically to say that to me, at least. 

So, unless there is objection to it, I would just as soon you would 
say that they hold trust title to it. , , . , , ^ 

Congressman Meeds. Mr. Chairman, I don't know about bouth 
Dakota, but in Washington, the words legal title and equitable title 
are words of art, and I think they say exactly what these gentlemen 
mean to say. I agree with them that the Federal Government holds 
legal title, which is bare, and equitable title in any kind of trust 
relationship where the title is held by the trustee. It is bare legal title 
and the equitable title is held by the persons for whom the trust runs. 

These are words of art as I understand it. 

Mr. Hall. That's correct, sir. , , u i 

Chairman Abourezk. Well, apparently this was drafted by people 
up in your part of fKe country. That's not the way I would do it m 

South Dakota. , , . , . ^ i 

How about if you said you hold bare legal title m trust, so we take 
in both sections of the United States. Well, you might want to work 
on that some more, come up with something that would be acceptable 

to everybody. ^ , , , j * 

Mr Hall. As Congressman Meeds said, they are words of art 
and tills nrmciple is intended to make it clear that we are not talkmg 
about complete control over Indian land. We are only talkmg about 

legal title. , , , „ . 

Chairman An ouREZK. OK. Anybody else? ■ 

Ms Deer. To summarize my thoughts and feelings on this, we 11 
get down to the question of a sovereignty and jurisdiction and the 
amount of the degree that the tribes want; and speakmg on behalf of 
mvself, I dou't think of many Indian tribes across the country, the 
tribes want more sovereignty and more jurisdiction. 

Mr Taylor. Mr. Chairman, we did haVe one question about 
whether a provision should be added :n here with respect to the lia- 
bility of the trustee. . . ^ jo 

Chairman Abourezk. What would you put in m that regard? 

Mr. Taylor. It wouUl be a provision at the end of paragraph 5. 
It would be, I suppose, in the nature of the U.S. lort Claims Act.^ it 
would be a waiver of the immunity of the United States authonzmg 
suits against it for damages sustained by a breach of the trust 

obligation. , • • n * 

Well, there would also bo an attorney fee provision. I m not sure 

whether that woiihl . oiiio here or later in this book. ^ 

Chainnan AnotniEZK. I have already hud one attorneys fee bill 

nainotl lifter me this vpiir. , , .m ♦ j i 

Mr Taylor. While I hnve. the niuTophone, I would like to add jUst 

one niore thing on this item that vou raised, Mr. Meeds, regarding 

coiultMnnation. ^ , . , . , t j i.*- ™ 

Mv incliimtion is in vour direction. T don't think I favor putting 

languavre into recominendations that come out of here that clearly 

are goint: to be violated within the next 2 or 3 years. 

That U why 1 like the idea of a condemnation statute that reciuires, 
Mr Borbridge savs, an acre for acre compensation. I would rather 
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build in machinery that will be able to work and still meet trust 
obligations. 

Congressman Meeds. Well, Til just advise yon, Peter, Pm going to 
draft or have drafted a substitute for that which would set fortn a 
vehicle for condemnation which would clearly set that up; and some 
other things. However, condemnation would be utilized only in rare 
instance^, and mth the benefit of the person to whom the trust runs in 
line and with the requirement that there be replacement of land and/or 
other rights which might bo taken, where those rights can be compen- 
sated in kind. 

Chaimian Abourezk. I .vonder also if it might not be a good idea 
to (leal with the concent of sovereigfttv. 

You really dance all around it in this section. Have you got another 
section on it? 

Mr. Alexander. Chapter 6 is rifled through with it. 

Chairman Abourezk. OK. Well, then, I will wait and speaking of 
chapter 6, unless there are other questions or comments, wo are ready 
to go to chapter 6. 

Congressman Meeds. Have we been through all the recom- 
mendations? 

Mr. Hall. Yes, sin 

Congressman Meeds. Just those six. 

Mr. Alexander. Those six. 

The second component of that is that we integrate specific findings 
and recommendations on the basis of those six principles and what in 
effect wo have asked you for is guidance based on those six principles 
to adopt, to tell us to proceed on that basis, and so on. 

Congressman Meeds. Well, Mr. Chairman, before we pass this 
area Pd like to ask some questions and make some comments. I have 
not had the opportunity to read all of this, but what I have read 
appears very good. 

1 did read the staff summary on the task force report, and as I 
understand it now, your recommendations contain all of the recom- 
mendations which are going to be made with regard to the task force 
No. 1. Is that correct? 

Mr. Alexander. Its bald outlines of consensus and what we have 
filtered out of task force 1, also task force 9 and other naaterials. 

And, we would follow along the policy guideUne with specific types 
of recommendations which may be directed towards Executive action 
or specific legislation or so on. 

Congressman Mekds. So we may find some of the specific recQm- 
mendations of task force No. 1 in chapter 6 or 7 or 8 or somctliing 
like that. 

Mr. Hall., Yes, sir. 

Congressman Meeds. May I just ask quickly then, where does the 
establishment of the independent agency for administering Federal 
responsibility occur then down m No. 7, probably? 

Mr. Alexander. Chapter 7, Federal Administration. 

Congressman Meeds. And that then would contain all the recom- 
mendations, if any were accepted with regard to the full-time Secretary 
and the Board of Indian Control and other things which were con- 
tained in task force No, 1. 
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Mr. Hall. Yes, sir. I can see alternatives in this chapter also. For 
example, Senator Metcalf's comment about NEPA. There is a task 
force recommendation with regard to NEPA application to reserva- 
tions, and I personally do not agree with it. We may very well end up 
presenting two or three alternatives to the Commission to resolve 
those specific questions. , -m • l 

Commissioner Whitecrow. I would like to ask— Ernie, have you 
been in a position insofar as indexing the various subject titles m 

this report? , . . , j 

We seem to be pretty well hung up on trying to deteraune where and 
in what chairter such and such might be in. I know we've got a table 
of contents by chapter but we don't have any special moex by subject 
matter. Do you plan or is it planned to put that kind of an index into 
the report so that anyone picKing up the report would be unmediately 
able to go to a specinc page to make a determination? 
Mr. Stevens. We can do that. Maybe Paul or Gil ought to elaborate 

°^Mr. Alexander. It is our conception of the final report printed 
document that it would be professionally indexed with cross references 
to any subject. 

Commissioner Whitecpow. OK. • o t* ♦ 

Chairman Abourezk. Any other questions on chapter 6? If not, 
we will take a 5 minute recess before we go to chapter 6. 
[Brief recess.] 

Chairman Abourezk. The Commission will resume its meeting. 

I don't know, Commissioner Deer just suggested we have a motion 
of some sort to get you guys on the way with chapter 5 and with each 
succeeding chapter. I don't know if we necessarily need that, but 1 
think in the context of what you have presented to us, and our dis- 
cussion, I think you should feel free then to go ahead and start drafting 
based upon all of the discussions we've had today, and which you 
have given to us; if we didn't object to it, you've got to assume that 
. that should be in there. , 1, ^ 

Congressman Meeds. Mr. Chairman, could any of the Commission 
members reserve the right to make suggestions to the staff or have 
later amendments or embellishments of what has been said? 

Some of us have not had an opportunity to read all of this. I would 
like to expedite the procedure and I appreciate what the chauroaii is 
doing, but 1 would like to have an opportunity to read over all of it 
before 1, in effect, pass it except for those things that are already noted. 

Chairman Abourezk. Absolutely, fine. , , *i 

Congressman Meeds. I don't want to make a lot more work for the 
staff or anything like that. , . 

Chairman Abourezk. No; that's very acceptable to the chairman 
and I assume it is acceptable to everybody else. , 

OK. You are ready then with chapter 5. Do we need a motion, do 
you think we need something like that? , 

Senator M,ETCAi.r. Mr. Chainnnn, in view of the discussion, and i 
think the discussion has been useful, I don't think we need a motion. 
The staff ui\derstatuls soine of the questions that have been raised 
and some queries that have been raised and we can go forward and 
see what develops. 
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I think all of yon imderBtand that there are some problems involved 
here that are mmor and some that may go to the Supreme Court. 

Chairman AboubbzK: It may not even be possible to form a motioii 
of that kmd anyhow. ^ 

Senator Mbtcalf. I don^t think it would be advisable right now to 
put such a motion. 

Chairman Abourbzk. All right. Then do what you have to do» I 
guess. All right. Chapter 6. 

Let me announce right now that today we are going to adjourn a 
bit earlvi at 4:30. There are some of the members who have to do 
other things today and will come back in at 10 o'clock tomorrow 
morning. r 

So, chapter 6, tiibal government, Pete Taylor and Paul Alexander. 

Mr; Taylor. 1 would like to introduce one other person who will 
undoubtedly be speaking to the issues of tribal government, Pat Zell, 
who worked on the task force number two report and has als6 been 
working with the stafiP formulating some of the issues that impede 
the tribal government in its operation. 

I will start the discussion of chapter 6 by explaining the breakdown 
of that chapter. 

We have a table of contents page at the very front of chapter 6, 
at least I hope it got into all oi tne Commissioner books. I nad to 
insert my ^wn this morning. 

^ BasiccuW, this is broken into five different sections which we have 
listed A, d D, and E. The first section is legal status of tribal 
government, generally. One of the principal issues under this section 
IS tribal sovereignty. 

; So, 1 suspect that we will not have finished our conversation by 
4:30. Part B is governing capacity. This section will examine some of 
the typical problems that are plaguing tribal government tod ay • This 
is the area where Dr. Zell will oe addressing the problems. 

Part C is tribal jurisdiction. This gets to the ramifications of what 
tribal sovereignty constitutes; and I think, more importantly, where 
the policy of Congress is going to be leading us over ^he next few years. 

Part D is the tribal justice system and problems associated with the 
justice system, things that need to be done in order to — ^let^s say, 
make it more functional. 

And, part E is economic development. I might say that this book-is 
in rather preliminaiy shape and my inclination is that part E will 
probably be moved farther back to chapter 8 dealing vith natural 
resources. The recommendations Uiat we have on legal status generally 
appear oa page 9. 

The discussion starts at the very bottom of page 9 and it runs 
through pages 10 and 11. Now I'll briefly go through what the findings 
are, and 1 would like to reemphasize that these findings are essentially 
taken from task force reports. 

I think this recitation of our findings has to be accepted by the 
Commission as very much proHminary. It is based on summaries 
that were prepared of task lorce report3. As Paul explained earlier 
this morning, these parenthetical nimibers refer to the task force 
report and page ninnber from which that matter was extracted. It is 
not a verbatim statement from the task force report and I think in 
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many instances we will have to go back to the reports themselves m 
order to put these findings into proper context. 

But I believe this does generally reflect the shape of the way we 
would expect to develop the chapter. * 

Mr Alexander. The specific action with respect to legal status of 
tribes" is found in the staff statement on page 10 which you may wish 

*°Mr"TAYL0R. If the Commissioners would like, I would be happy 
to wait A few minutes while you look at that or I could proceed now. 
Chairman Abourbzk. "Why don't you proceed. • u * 

Mr. Taylor. All right. Then, I also thmk I'll throw m a short 
summary of the findings and I will start on page 2 of the chapter. 

Well, 1 think I have to ask for directions. Do you want me to go 
through shortly the summ^ of findings or should we go immediately 
to the conclusions? * . , , . 

Chairman Abotjrbzk. Well, I think it went better and it was more 
clear when you started with the conclusions in chapter 5. It seemed to 
me it went better and we can ask you to back up your conclusions 
with whatever findings there were. 

We assume that your conclusions are based upon vaud nndmgs 
right out of the task force reports. 

Mr. Taylor. Yes. ,. . j 9 

Congressman Meeds. So we are now discussmg recommendations f 

Chaumau Aboubezk. Yes; I thought, ^unless you all thmk its 
better to do it the other way, I thought he should go through the 
recommendations. We can discuss those rather than go through ail • 
the findings and discuss those. Does that sound better to everybody; 
it would seem to make more sense that way. 

Congressman Meeds. Reserving the nght to go back to the other 
things, of course. ^ • 

Chairman Aboubezk. Well, yes. That goes without saymg. > 

Mr. Taylor. Then our discussion part will start on page 10, para- 
graph No. 1. . 1 . , . X 1 

The purpose of paragraph No. 1 or the basis of it is to supply aii 
explanation of the source of the powers of tribal governments. It gets 
to the very fundamental issues of whether tnbes are sovereign. _ 

The acceptance of that proposition, that tribes are sovereign, it 
seems to me, is beyond question. All of our laws have been tailored on 
the concept that tribes are sovereign, ^'ederal laws applying to the 
tribes have been ones of limitation. _ 1 r * rpv. 

I think the 1968 Civil Rights Act is a perfect example of that. The 
Termination Acts are a perfect example, fermmation Acts do not say 
to tribes you don't exist; what they say is that we are withdrawing 
Federal recognition from your tribe. , . , 

The' 1834 Trade and Intercourse Act obviously acceptmg sover- 
eignty. The 19.34 Indian Iteorganization Act was premised on soverei^ty. 
The question of tribes being sovereign I don't think is a debatable issue. 

What is debatable is what it means. 

Chairman Aboubezk. Can I stop you there? 

It is my impression that tribal sovereignty was estabUshed m 
probably the first big Supreme Court case— what is \\r~Cherokee v. 
Georgia or whatever; what was the name of the case? 
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Mr. Taylor, li^oreeater v. Georgia and the Cherokee Nation v. 



Chairmiwi Abourezk. It was about the Cherpkee nation.- What 
specincally was that h^ldmg that — concerning sovereignty? 

Mr. Taylor, You aknost catch me flatfooted. It was simply a very, 
clear recognition that we have drawn treaties with tribes. We have 
treated them as separate sovereigns, independent nations. We agreed 
to boundaries around reservations. 

It was acJu owledeed that the reservation of that Indian nation 
was within the uoundaries of the State of Georgia, but the basic hold- 
ing of it was that, No. 1, they are separate sovereigns, but the reserva? 
tion IS within the State boundaries, but it is virtually extraterritoriai 
to the State. The State laws could have no application whatsoever 
within the boundaries of that reservation. 

Now, that doctrine has been eroded and the erosion came in 
McBratney v. Draper— pardon me—i7.iS. v. McBratney and Draper v. 
U.S. where the Supreme Court accepted the concept that the jurisdic- 
tion of the State reached within reservation boundaries as to offenses 
by one non-Indian against another non-Indian— well. Draper was 
1896, so in 1832 when WorcesW^s decided until 1896 when Draper 
was decided, the State of the law Was that Indian reservations are 
virtually extraterritorial to ftw&tgte/and not a part of it. 

Essentially, the only right tEe State Jiad with' respect to a reserva- 
tion was a preemptive right of first purchase if the United States 
consented to it and if the tribe consented to it. 

Chairman Abourezk. Well, doesn't that kind of do in your argu- 
ment that the sovereignty of the tribes is inherent? It seems to me 
that the tnbes, according to law, draw their sovereignty from both 
Sut )reme Court decisions and from acts of Congress, Is that correct? 
^ Mr. Taylor. No ; I wouldn't agree to that, Mr. Chairman. The 
point IS the tribes draw their power from theirx own independent 
existence and this is well recognized in case law. In fact, there was a 
case that came up in 1956 called Iron Crow v. Oglala'Sioux Tribe. In 
that case, a Pine Ridge Indian was charged with adultery and he 
was up for trial in the tribal courts. 

He took the case to Federal court and challenged the right of the 
tribe to maintain a court at all or write laws that proscribed his 
activity at all. He was a member of the tribe. In the Iron Grow case 
the court found that the powers of the tribe sprang from their inherent 
sovereignty. They were here before the U.S. Constitution was drafted 
or before the first white man came to his country, but the power sprang 
from within the tribe, not from any Federal grant whatsoever. 

The doctrine of sovereignty is that tribes are totally independent. 
In fact, m the Navajo Nation v. Native American Churchy decided in 
1959, the court stated that the tribes, in fact, from a legal standpoint, 
enjoy a status superior to that of the State. There is a whole series of 
cases that held that the U.S. Constitution'and the 10 amendments 
did not apply to tribes at all. 

The first one was in the late 1800's, Talton v. Mayea, dealing with 
the legality of an indictment in the courts of the Cherokee Nation. 
A five-man grand jury had issued an indictment. Under the U.S. 
e<mstitution a grand jury is normally comprised of at least six people 
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his guy waa contesting the legality of the indictment, because it 
wi» only a five-man grand jury, and the court there held that the U.b. 
Constitution does not apply to tnbes at all. Th^ was the break- 
through—the imposition of some standards for Federal review is 
what the 1968 Civil Rights Act was all about. 

Chainnan Abourezk. But you are also saying m the same state- 
ment that in any conflict relating to the power of tribes, the burden 
' shall be upon the opponent to show the act or treaty by which power 
•has been taken away from the tribe. , ^ , • * n 

« In other words, you are also recognizing that Congress has virtually 
total power over the tribe to remove whatever sovereignty that 
Congress might want to remove. 
Mr. Taylor. That's correct. . 
Chairman Abourezk. Is that recognized m this? 
Mr Alexander. This is in a sense, a classic reformulation of tlie 
principle of Worcester v. Georgia and the principles that are laid down ' 
by Coheni and it is not to get very specific to the statement that you 
made previously a'lout the eariier Supreme Court decisions. 

That is a recogrition by the U.S. judicial system of the preexisting , 
sovereignty. It is not a grant from that judicial system. . 

Chairman Abourezk. So, you would say then that the sovereighty 
which wa.s total can be limited by an act of Congress, and in fact, are 
vou saying that is a true legal fact? , rr • i . t tvt 

Mr Alexander. It is the legal fact under United States Law. Now, 
I thmk it is incumbent upon me to reflect some of the views in Indian 
country: there is a limitation to. the U.S. law and that is it is the law 
eenerallv of one party to the conflict. It is not Indian law; it is not 
necessanly international law. The fact of plenary powers and the 
nowers of the U.S. Government exist because the U.S. Goyemment 
ultimately is a powerful government, and its own recognition of its 
DOwers is not necessarily a recognition of powers by the tnbes. ine 
States, not the tribes, gave the U.S. Government m the Constitutional 
Convention a grant of powers. 

This gets you into treaties somewhat, because there are wants oi 
nowers from tribes to the Federal Government in some specific areas 
in treaties where treaties can limit the inherent sovereignty, and that 
conception is spoken upon frequently in Indian countnes and by 
thmkers in this area. 

I feel it my obligation to report that. . u „ 

Commissioner BoRBRiDaE. Mr. Chairman, I ]ust want to rephrase 
a basic point so that I correctly perceive what is bemg said. A ittle 
while back there seemed to me to be an intimation that the ^ orce!it(r v. 
Oeorqia case posed on an example of the derivation of sovereign power 
b'^ the tribes, and I want to be sure that we olanfy that wa« not the 
case, but rather that the sovereignty of the tribes is recogni/ed &< one 
which preexisted the formation of the U.S. Government. Thus, if we 
view them in the context of legal decisions derived from litigation, or if 
we examine pertinent legislation, the impnct more one of modihca- 
tion or clarification. These tend to be more limiting than they lend 
to convey to tribes any power which they did not have previously. 
Would this be pretty much whafr we are seeing here.' 
Mr Taylor. Commissioner, perhaps they cut both ways, ini' 
judicial decisions that have come down m recent years, at lea-it, 1 
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wouldn't »ay, limit tribal powers, but recognize, those powers as they 
are asserted. It is what is leading to many of the jurisdictional ques- 
tions that we will be addressing a little bit later in this chapter. 

I don't think these jurisdictional questions are really that relevant 
to this particular paragraph. 

Commissioner Borbhidqe. If I may comment there, because if I 
let the attorneys go on too long, then 1 lose the sense of what I'm 
getting at here. 

What I see here then, to come back specifically to the point, is that 
it doesn't follow that in order for the tribe as a sovereign to exercise 
its power or to have its power implicitly recognized because of its 
current sovereignty, that this power necessarily has to be recognized 
as a consequence of a judicial decision. In many instances, a judicial 
decision does not establish and is not the origin of that power but 
merely recognizes what already exists and what perhaps may be 
legally challenged for the first time. 

Is this essentially correct? 

Mr. Taylor That's totally correct. 

Commissioner Borbridoe. Thank you. 

Chairman Abourezk. The tribes afthis point operate not under 
sovereignty but under modified sovereipity, don't they? 

Mr. Taylor. That's correct, Mr. Chairman. 
, Chairman Adourbzk. If I can remember the definition of sover- 
eignty, that means within the boundaries of that particular sovereign 
the people and its government have total control over what the^' do 
within that government. 

Nobody from the outside is able to tell them what to do« 

Mr. Baylor. That would be a perfect sQverei^ty. However, I 
might elaborate on that slightly. Gil Hall was pointmg out to me ju^^t 
before we started that in fact there are no perfect sovereigns in tlie 
United States, including the United States. 

The United States derives its power from the grants from the 
States and in the 10th amendment the States withheld considerable 
numbers of powers. So even the United States is not a full sovereign. 

Neither are the States because they gave the Federal Government 
certain powers in the Constitution. 

Chairman Abourezk. But in spite of the fact that they have given 
up powers they are, the States themselves are, perfect sovereignties 
in that they at one time had 100 percent sovereignty and gave up 
part of it to the Federal, whether or not they can get it back. 

Mr. Taylor. That's true. Without getting into the Indian issue, 
I would say that that is true, what you just said. 

Mr. Wilkinson. I think, Mr. Chairman, Congressman Meeds has 
been xif^inp an example of sticks in a bundle. I think that really is what 
sovereipnty is. The United States doesn't have all the sticks in the 
bundle, the States don't, and the tribes don't either 

Conf^essman Meeds. It's just a matter of defining what sticks are 
left which gives us problems. 

Mr. Wilkinson. I am not sure, but I think that is true. I believe 
we will find out as we go along that the law in this area, for the most 
part, is clear. There are unclear areas, but on the whole the (question 
of tribal sovereignty is generally as clear as^tate sovereignty in most 
areas. ^ 
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So, there are unclear areas but most areas are clear. " ' 
Congressman Meeds. Well.aet me raise one of those unclear areas 

* I^that first paragraph at questions relating to the powers of tribes, 
the rule should be that tribes have all of the powers^ of any local , 
sovereign. Could somebody define for me a little more what tjiey mean 
"by powers of any local sovereign? , f ■ 

Mr Taylor. Vou have probably put your finger now on questions of 
jurisdiction. I would say that thkstntement is a statement that should 
Sect the policies of Congress A the (iirection that Federal Imlian 
policy is gomg to pursue. It has been said, particularly with respect to 
the Five Civffized Tribes before the Curtis Act which almost destroyed 



those tribes- 



Conffressman Meeds. Before what.' i-i i 

Mr TAYLOR. The Curtfe Act of 1906. In 1856 the Attorney General 
of the United States had to render an opinion on the tribal iurisdiction 
of the Choctaws over a non-Indian in a civil matter, and he equated 
?h. juruSon of the tribe with that which a State would e.sercised 

^^Mfaiffiha"^^^^^^^^ the Supreme Court ai,o said 

in MonU y mchcock wfiich I think was decidecfaround 1906, is that 
before The Court would find that a tribal government was lacking any 
nnwer that would normally be recognized in a normal sovereign, it 
Srould insUtXt it be sho^ by exnficit words in a treaty ^^lJere that 
S had eWen up that powerfan^ that power, the power of a local 
^overei^ fs general police po^er. general taxi power regulatory 
power ?^dtfe^ juSsdictional issues that we will be commg 

tn in— if I may refer to my outline, in part ^. . , „ w« 

U is a part that will be modified by our discussion when we get to 

^^'Coniessman Meeds. Back to the original statement We are just 
t«lU?nTabo?t the-not what is in the bumlle of sticks but the- 
Ll^alw the buSe of sticks, the thing called sovereignty and from 
' She?e 01- ho w it was de ^d . And that general principle enuncmt ed in 
Worcester I beH you has never been overruled ; is that a cc- 
rect statement? 

. clnl^'^^^mln Meeds. And that is all the first part of that is, down 
toVhe ?nd of all inherent sovereignty. Tiuvt is merely a restatement of 
the doctrine in the Worcester, case? 

Mr. Tayi.ou Yes. \ , ^ , • 

Congressman Mekds. Without regard to wlu^t it i^. 

Mr. Tayloi^ •'^^?fff^^^i„i,,|,t have solved detorimnation, how- 
evS^if^S^ 

'^^ M^'^T 'yl'qu' And down io that point, it'snot only. rean:irrnation of a 
stateii Jnt of W Wf.r, but of many, .n„ny, nmnv judu-iul decisions. 
Congrelinan Which have never really been overruled. 

^'Un^o^'i^i^V^^of^^y^^ and approach to this 
tl,5nl Tlmes/whoiu^^^^ down to analyzing that, when-.vou look 

Imfthe'r^i^^^^^^^^^^^ the tribe, the search as to winch sticks are 
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missing and where.you can identify those sticksitr;that particular way 
and not to find out which sticks are there. 

Congressman Meeds. So we are really getting now to where it is 
kind of a statement of principle.^ We are |iow in the second sentence, 
ceiiitig into the meat of this thing is whdrt is jurisdiction, what is a 
^sovereign, what are the oowers of any local sovereign? 

Well, the powers of tne drainage district are sovereign in certain 
resnects and the powers of the city are sovereign in certain respects, 
ana the powers of the State and of the Federal Government are in 
certain respects. So. what do we mean, any local sovereign? 

Mr. Taylor. I think the terra local is a legal term and word of art 
just as our discussion was on what trust title means. As the Attorney 
General used it in his Choctaw opinion, J believe it was, it is, I believe, 
tho {TPneral rule ii\ determining the authority of a ''local government.** 

Loral is really State or it.^ equivalent to the State. The powers of a 
county, the powers of a mun' ripality, are derived from the State. They 
are delegated powers. The State has its powers by virtue of its sov- 
ereignty and that power is all encompa;4sing. It includes zoning, police 
powers, tH.\, the whole thing. 

C'ongressnmn Meeds. So you are talking about in effect the powers 
of llie State. When you say local 

Mr, Tavloh. Equating them with that, that is correct. 

Congressman Mukdk. So thut would include the power to tax both 
Indians and non-Indians, the p^wer on reservation lands, fee land or 
trust laiul, to /one, the power l.** provide police and fire protection, 
the power to regulate under tlu police power. You are suggesting that 
we adopt a general statement of purpose that Indian tribes have all 
of those powers on reservations? 

Mr, Tavlor. That's correct. 

Congressninn Mekds. Even though you know that under the pres« 
ent state of the law, they do not. 

Mr. Ta^ LOU. That they are not exercishig those powers? 

("on^'essrnan Mekos. Well, there are even court interpretations 
which indieate they do not. 

The whole question of zoning, for instance, is up in the air. The 
whole (juestion of taxation is u{) in the air. 

Mr. Taylor. Well it gets to what Commissioner Borbridge said 
though. There haven't been any judicial decisions saying that the 
tribes (fo not have power yet. And, you know, it's a question of when 
and whetlier the Federal court will recognize it. 

Congressnuin Meeds. And if we adopt this general principle, we 
will say that Indian tribes do have the power to tax, have the '^ower 
to zone, have the power to adopt all regulations necessary for admin- 
istering the police authority on reservation* 

Mr. Tayloh. I think. Congressman, in order — I would like to 
keep the discussion at this point, and I understand exactly what you 
are saying, within the context of reservations that are — let's say, 
semiclosed. 

In fact, the Menominee situation, where 3'ou have 2,300 Indians 
within the reservation and 300 non-Indians. It seems to me that that 
is an excellent example to be framing our discussion in lerms of. 

I realize there are significant problems where we get to reservations 
where little land base is left and perhaps what we need to be talkmg 
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about there are limitations 9} the geographic application of those 

rules. . 

I »see Paul shaking his, head . • 

Congressman Meeds. I'm-^doing the same thing, • 
Mr. Taylor. I'm not conceding the point. I am saymg the dis- 
cussion will le ^ us. ., . ^. . T . 1 . * 
Commissionei "oRBRiDGE., Mr* Chairman, if I might comment, 

^^Ythink this is where I have some problems as a'layman. I will I5ave 
to give this a lot of thought because, on the one hand, I start with 
what I call my starting point and that is I perceive 'as a Commissijmer 
that what we tfre dealing with is inherent tnbal sovereignty..! tfimk 
history relates , quite accurately and quite graphically that th^pfi has 
been an erosion of that sovereignty and I ijught add that it has 
occurred at the instance of a— call it a stronger, more powerful 

Government. , . . . , .1 ^ 

I don't think there has been a willful, happy giving up of.that power 
\ the sovereign which in this instance is the tribal governing body. 

£iffht now, we agree that we are not sure which of these many 
sovereign rights, which I call the inherent rights tljat a sovereign 
tribe, still has. They still might be a part of th6 powers that the tnbes 
may exercise. We need to be very careful when we say that the i?ecl- 
eral Government, the Congress, should confer |jpon the sovereign 
tribal governments, the right to do certain things, because then i 
question whether such a starting pon?t is correct. t ^ . 
^The tribal governing body had sovereignty as an Inherftftt ripnt? 
It seems to me then that it had the right to do these;things, a^nnf 
the Congress acts, the Congress acts -as to clanfy t^^fact that these 
rights do exist and perhaps may. be exercised for the hi|t time ^n 
some instances. Part of my layman's perception, here is that when 
.litigation arises, it generally arises because the tnbe is e.xercismgits 
specific power as a sovereign. Litigation, as very^tP" does leg^a- ^ , 
lion, tend-v to restrict the exercise o£-that power, by tmagftifying it. ^' 
This is just a layman trying 10 work his way out. y y^^ < 

Mr. Taylor. I think your discussion rises above .a^ layman s. 
discussion, Commissioner l3orbridge. I Avould agree fully. . -^..^ ^ 
Congressman Meeds. Lawyers like laymen's discussions. ■ 
Mr Taylor. I would acree fully with what you j-ust ^aul^^fi »>>'• 
this paragraph, I don't think, we are not proposing Qiaf^Uvrt grant, 
powers to the tribe, but rather it is a "t^^^'f . 

i^ a doctrine virtually fotmdod in internatioiml law ^nd that > wht^ije* - 
the Federal-Indian law comes out of— these principles of niternA(ioiiai:, ■ ^ 

^^T'think recognitiou of these prrnoiplos would hHp much thinking of 
mnnv people. Congress and Federal attjpmistrators and State poopJe, 
vou know, if that perception were more clear. But w- are only talking 
bore- about recognition and ^his rule <lown here that in anv conflict _ 
whorb a question of a power of a tribe is drawn, in issue that the burden _ 
would be on the person question'pg the tribal power to show wjiere it - 
was taken away. That is a restatement of the position enundated.in 
court decisions and in Felix Cohen's Work at page 121.^ - , 

Mr. BorhridVjk. Mr. Chairman, I might say the attorneysjire back^ 
in my good ^aces. " ' • 
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t'hairraan AnoiHiEZK. It doosu't take much to keep hini happy, I 
jruess. \ ' 

^ Congressman Meei)s. Well, if we adopt at least the Second portion 
of that, however, we arte settling the question of what powers, essen- 
tially what powers, what sticks are in the bundle caHed sovereignty 
for Indian tribes. * » 

And then, wo will include similar powDrs wliicli states* that. 

Mr. Alexander. That is exactly right. 

Conjrressman Meeds. iSo that there will be the power to take 
<Tiniinal and civil jurisdif!tiou,on reservations over Indians and non- 
Indians and to assort all tke powers that a State can tissert. 

Mr. Taylok. That's correct. 

Confrressman Mkf.d.s. Xow, is that the recommendation of all of 
you peopli* therr? 

Mr. \V}iAKTON'. Subject of course to the j)lcnarj' power of Congress. 
Thnt is the rot^omme^ulation. 

Mr. Tayuor. Mr. Meods, I suppose the question comes up, when 
we iret ()V(T to the jurisdiction issue where we start talking in terms 
of: Did the allotnumt and opening statutes that Congress passed at 
the turn of the century where the United Spates issued fee corjtents 
to surplus Indian land, to the opening of tho« reservations, to home- 
steading and settlement constitute a taking away of a tribal power? 
* That's the context that the legal issues are presently framed in. It 
frankly hasn't been decided in the courts yet, but ultimately, certainly 
what we are recommending, and .1 think we are all in agreement on this, 
. is that the ultimate objective-of Federal Indian policy should be to 
put the tribes in a position where, in fact, let's say 20 years from now, 
we crndd without hesitation say that that's the rule. 

Kea^'fiuisition of land base, beefing up tribal governments to the 
•"[mint where thev really are functioning fully, which they are not 
right now. They liave no funds: they have no tax base which virtually 
any government has. On the one hand, we say they are government. 
On the other'hajidy we say they don't have a single power that a 
government is endowed with and then we turn around and say, see, 
you're .so inefficient and so totally dependent. Of course they are 
de[)endent. They are kept in that state. 

Although, I do feel that once the issues get fully discussed, then we 
arc all going*to haye to begin wqndjaping. But, I go along with what 
D'Arcy McXickle said this mornnig. We stumbled into this thing. 
Dawes was a good man and led a good movement, but the Dawes 
Act turned out to be horribly disastrous, and, I think, what we are 
doing here is trying to talk about correcting some of the things that 
happwed ou*. of that Dawes Act. i 

Bringing tribes back to the point where they are, in fact, the govern- 
ment within the reservation and they do, in fact, have all of the powers 
of any local sovereign, and if we frame our discussion on tills noint, 
not in the context of those reservations that have been so completely 
opened up but rather in the nontext of the Menominee, 2,300 Indians 
and 300 non-Indians andjhbse 300 non Indians didn't go in there 
imder the Dawes Act, I ;}on't Ahink. 

— . I think they went in a fter termination where the tribe was so hard 
prjjssed fur money and had to sell off some land. 
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Congressman Meeds. Well, Pet<^r, Vm sure that we would both 
agree that there are degrees of sovereignty which can be pronerly 
•corrected and without imphiging on any other rights which may have 
been acquired, rightly or wrongly. There are degrees of sovereignty 
which can be assorted witllin the general framework of sovereignty 
of the United States and not cause a lot of j)roblems. And there are 
^ some by some Indian tribes. Clearly the Navajo can utilize many 
• more sticks in the bundle than can the Agua Caliente or some tribe 
that was impacted by civilization and State laws and by a lot of dif- 
ferent things. However, with this general statement we are conferring 
all of those powers on ajil of them. 

The Yakimas can assert a lot more sovereignty, it seems to me, 
within our framework, than can the Lumbee because the Yakimas 
are not impacted by some of theseiaws and the mistakes we may have 
made in the past. r i i 

But, I have a question here, too. ^ ou equate the powvrs of local 
sovereign to the powers of the State. Now, the States are subj(H!t, 
ns someone T)o5nted ouc liere, to prohibitions because they gave r '-ny 
certain powers. They are subject kO the commerce* clause. They *e 
subject to public welfare, they are subject to a lot of things which 
the Federal Government exercises. 

Are vou contending then that tribes are subject to the same i)rohi- 
bitions or the^ same grants of power that ihc^y have given to the 
Federal sovereign? , t ^ t 

Mr. Alkxander. With respect to tribes and the States, 1^ guess 
the first point is that we are not saying by the adoption of tliis principle 
that we are conferring; any power and I have to return to our i)revious • 
statement which is that we are recognizing the state of existing law. 

With n^spect to States, when you want to define what powers the 
State of New York docs not have, you have to look specifically to an 
act of Congress, to the constitution of the State of New York, what 
authority it niav have delegated to New York City as opj)Ose(l to 
other charters that it may have granful to the city of Buftalo. )\ith 
respect to tribes, get ting \is to the second portion of i»rinciple No. 1, 
vou have to similarly look, and heeaus(^ of the trust obligation of the 
*United States, vou have to tind what specific dt-hgation by the tribe 
has hnen made,' or by the jmwer of the United States: what speeifu* 
thing has heen n^moveil from that tribe, and that, ui fact, may vary 
from tribe to tribe. 

Congressman Mekos. Well, let's take an examj^le. T see Lucy 
Covington sitting here. I (um't think the Colville .specifically gave up 
the right to impede the flow of the Columbia. 

Are yon saving that the Colville should have the right to wnijede the 
flow of the Columbia? Lucy will say that they do have; isn't that right? 
Thev are in court right now on it, I think. 

^ir. Wilkinson. Well. CongressnuiU Meeds, obviously, it s a ques- 
tion that came out of the bluV to us. But to me, the answer is that 
thev have as much right as the State of Washington does. The i)er- 
ception is that the State of Washington isn't going to go out and act 
unreasonablv in damming the Columbia and the tribe wonH either. 

Congressman Meeds. Indeed, the State of Washington has no right 
to impede the fall of the Columbia be<!ause of the commerce clause, 
because it is navigable waters. And I think, to follow your rationale 
of inherent sovereignty, which would include all the sovereignty tliat 
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was not specifically given up, it would allow the Colville to impede 
the flow of the Columbia; 1 would suggest they still have that right 
under your theory. 

Mr. Wilkinson. No, because Indian tribes are specifically men- 
tioned in the commerce clause. The Congress shall have power to 
regulate commerce among the States, foreign nations and Indian 
tribes. Therefore, the tribes are in the same position as Washington 
and they are subject to superior congressional nower also. 

Mr. Alexander. Which gets us to the second part of the statement. 
There is a specific section that was just referred to where the United 
States via its power has acted. 

Congressman Meeds. How do you mean has already impeded the 
flow of the Columbia? 

Mr. Alexander. Xo, but has taken the authority to act in that area 
and it may take specific court determination and I am not familiar 
with that particu ir situation, but it may well take court decisiors" 
to shake out what the specifics are in each individual situation. I>ut 
clearly in the case lat you present under the commerce clause, the 
Unitctl Slates ha>- >signeil to itself power in this area. 

Chairman Ahourezk. i think this is a good point to break off. We 
are ii little bit over. 

We will recess uhtil 10 o'clock tomorrow morning. Thank you all. 

[Whereupon the meetin<): wa?; adjourned at 4:45 p.m., to reconvene 
at lU a.m., on Saturday, November 20, 1970.) 
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Washington, D.C. 



Present: Senator James Abpurezk, chairniu,n, Congressman Lloyd 
Meeds, vice chairman, Senator Lee Metcalf, Commissioners Ada Deer, 
John Borbridge, Adobh L. Dial, Louis R. Bruce, and Jake Whitecrow. 

Staff: Mr. Ernie Stevens, staff director, Ms. Ernie Ducheueaux, 
administrative assistant. 

Staff members: Paul Alexander, Peter Taylor, Ray Goetting, 
Donald Wharton, Charles Wilkinson, Patricia Zell, and Chuck Peone. 

Chairman Abourezk. The Policy Review Commission will resume 
its session. 

Pve got a couple of announcements to make before we start and 
that concerns getting in and out of the building today. It's Saturday. 
The building closes at 1 o^clock. For those people who are going to 
leave and come back in after 1 o^clock today, you will have to use the 
Independence Avenue entrance, which is one floor down and just a 



There will be one of the Commission — Pm sorry, the other way — 
one of the Commission staff people down there identifjjdng people 
who do not have ID cards to get into the building. So, if you come 
back in after 1 o'clock, that is the only door you can get in. 

The. cafeteria in the I^ongworth feuilding is open today but it 
closes at 1 :30. Yes; it will close at 1 :30. We'll break here about noon, 
so that will ffive everybody time to ent down there. 

We don't Know yet whether we will resume our session tomorrow. 
I guess it denends more on our progress today. What we might do 
tomorrow, is have a 3-hour session from 10 to 1 o'clock and then just 
quit at 1 o'clock and start Monday morning again; so I think we can 
all decide later on whether we feel like coming in tomorrow. It depends 
on our progress today. 
So, have we finished with chapter 6 yet? We're still on it. 
Mr. Taylor. Mr. Chairman, when we concluded yesterday, I 
think we have reached the third sentence of the first paragraph. 

Chairman Abourezk. Third sentence; that's good progress. How 
did we get clear to the third sentence? 

Mr» Taylor. I think very clearly, we are In probably the most 
sensitive and the most vital area of anything that we will be discu.^oing 
in tribal government. 

I suppose from my own perspective, T view it as the most important 
thing we are disrassine: here this weekend : The power of trioes and 
tribal government, ana where we are headed. 
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Now, we had some conversations after the hearing yesterday, and 
we note a rather notable lack in this paragraph. 

What we are talking about here is the powers of the tribes, and it 
is all tribal government. There is a countertheory that I think is very 
important, from the Federal perspective, and that is that Congress 
has plenary authority 'over Indian tribes. It is virtuallj;^ an unre- 
stricted authority. It reaches to the point where judicial decisions have 
upheld the right of Cong^ ess to terminate tribes, to even go in and 
tear up a fee patent; a fee that was issued to, I think, all five of the 
civilized tribes. This is the most basic document in all of the Anglo- 
Saxon Law, the fee patent deed. And we simply said it didn't exist 
anymore and we proceeded to allot out the property and the courts 
have upheld that. 

So, when we are talking tribal sovereigiity here, we have to re- 
member tliat ultimately Congress does have plenary power over this 
thing, and if situations start to get out of hand, it is possible alwavs 
for Congress to step in on a case-by-ca.se basis, a tribe-by-tribe 
basis. 

So, I think it's an important thing to keep in mind as we discuss 
this. 

Congressman Meeds. Pete, Tm certainly aware of that. One of 
the reasons— j)erhaps the major reason that tliis Commission is func- 
tioning today — ^is to lay out some legislative guidelines so that there 
is some certainty, both for Indian peo|)le and non-Indians, in dealing 
with these questions that we are considering. If we simply say that 
Congress can step in later, we do nothing but continue the chaos 
that exists today oetween court decisions and a lack of policy which 
exists at the Federal level with regard to Indians. 

So, it seems to me that this Commission has got to at least establish 
some guidelines as to wht.t Federal legislative policy is with regard to 
tribes and to Indian people so that they can know what their rights 
and prerogatives are and so that other people can be on notice as to 
what those are. 

We certainly agree that Cougross has plenary authority and, in the 
absence of the adoption of some of these recommendations, will 
continue to have that authoritv. But, I still think that we've got to 
do more than exercise that authority on an ad hoc basis as proulems 
arise. 

We have all kinds of problems now and we clearly will have more 
in the future that we ought to lay out some legislative guide- 
lines for 

Mr. Taylor. I think the difficulty, Mr. Meeds, is that we have so 
many different kinds of tribal governments and strengths of tribes 
that are involved here. We do recite that as an introductory paragraph 
further back in jurisdiction, which I think we will probably have to 
turn to. 

Perhaps we can run on through these basic points — and on this 
third sentence in the first paragraph, I understand your reservation 
> and your hesitation. In fact, I've got a marginal note here, '1 think 

a decision on this sentence should be reserved until we talk about 
jurisdiction/' 

^ut the problems on jurisdiction in these tribes are — the Menom- 
inee situation is an excellent ore, as we discussed yesterday. Twenty- 
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three hfundred Indians within that reservation, 300 non^Indians. 
That's the kind of a situation, I think, that should govern our initial 
consideration at least. ' 

Congressman Meeds. And also, a reservation that covers a county. 
The county borders are coterminous with thq^eservation borders. 

Mr. Taylor. Which is not always the caSe of course. The Navajo 
traverses three States. • 

Congressman Meeds. So you've got some obvious advantages to 
the exercise of more of the powers of government with the Menominee 
than you have with a lot of others and the same with the Navajo. 

Chairman Aboukezk. Was that Menominee that was your 
example? 

Mr. Taylou. Yes. 

Chairman Ahourezk. There is another .example that I want to 
raise too and see if I can get some discussion^going on it. 

In South Dakota the Kosebud Reservation now encompasses 
Todd County. Are you familiar with the area out there? 

Mr. Taylor. Vaguely. 

Chairman Ahourezk. Todd County is the Rosebud Reservation. 
It's majority Indian population. What used to be an addition to the 
expanded parts of Rosebud Reservation, encompasses Milette 
County, which is probably majority Indian but not overwlielmingly 
Indian, maybe. I'm not even sure, but there are a lot of non-Indian 
people living in Milette County. Tripp County is overwhelmingly 
non-Indian. Gregory County and Lyman County, overwhelmingly 
non-Indian, in fact, Indians in those counties are distinct minorities 
as opposed to Todd County. 

Now a legal defense lawver for the Indians at Rosebud brought a 
lawsuit a few years back, claiming that the original boundaries of the 
Rosebud Reservation were illegally diminislied and, you know, 
putting aside wliat happened on the sale of the land and how it got 
mto the hands uf non-Indians, 50, 60 yebrs ago. The fact today is 
that four county case and the issue is, will they be included in the 
Rosebud Reservation boundaries? 

In terms of talking about sovereignty, should It be the policy of 
the Congress to restore sovereignty to plac^es where the Indians do 
not live anymore, but which at one time, were a part of the original 
reservation. 

I would liko to hear some conmiont on that. 

Mr. Ai-kxani)ER. VV(»1I, task force 4's rejiort in roroinmondaticms 
in that area, tend to deal with land requisition and land (•on.solidation 
as a functional, jurisdictional base, rcganlN»>s of iho way the particular 
diminishtnont case uould gu on the basis of the treaties, and language 
of specific statutes that o[)eno(i uj> the Rosebud Kes(Tvation suit. 

The functi(mal has to do, in the view (.f that task force at least, witj[j.. • 
the retiui.sition and the consohMation of the land base. But, thnnddi- 
tionnl point on that in that task force recoirunendation, is (hat this 
is sortuMhing that should he worked out with a mochani.sni estab- 
lished by Congress h(»tweon the [)arties in the area. 

TluTe iwo perhaps positions that can be n»ached on what shouhi \n\ 
for functional tribal purpox^s, rescrvati(»n boundaries. But to tlis-nss 
it in total abstractions- -not tt)tal ab>{ractlons, Til withdraw fr^ni 
that — but in broad goU;Talizatious where tlie /*W6/a/ catM* is diiroreut 
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Troin the Sisseton case and is (lifferont from each and every reservation 
throuchout the Dftkotas, changes drastically when you hit the^ south- 
west and the northwest. It almost requires, almost, a caso-by-case 

deliberation. , , • i . *u 

The important po:nt that we try to emphasize throughout the 
tribal government section is what the tribe has, if it is ever to eome to 
the negotiating table with the county or a Slate, to define how they 
should cooperate on law enforcement, or who should do what and how 
they should work out ta.x agreements as tribes iu South Dakota have 

in fact done. , . i ^ 

The tribe has such.basic governmental powers, that it needs to come 
to the bargaining table with. Otherwise, it has no po.sition at all 
within the negotiation framework. t i. i n- i 

Mr. Wharton. There is at least one other ])osition I feel obliged 
-to report to you, which I'm sure you are aware, but for the purposes 

the record, the treaty councils, especially in South Dakota, take 
the po.sition that the only boundaries which are appropriate boundaries, 
are the treaty boundaries md that anything less than that is an 
illegal act of colonization under the United Nations Charter. 

I report that to you as j)art of the testimony that we have taken in 
treaty country. , 

diairman Ahourezk. All right. _ 

Now, as a practical nuitter, and I guess what I am trying to explore 
with you is some workable alternative to what I sec coming as a big 
problem out there. 

Mr. Whakton. I think that specifically does— excuse me. 

CMiairman Ahoi;hezk. If the Supreme Court comes down and says 
the original boundaries are within the four counties, well, there are 
almost 'iio Indian people living in those four counties and that means 
that the tribe out of Rosebud is ^^overning an area that for them, is 
practically ungovernable. . .1 . • .u ♦ 

Mr Whakton. I guess, Senator, that the response to that, is that 
I expect that the Kosebud Sioux Tribe will act responsibly. I hey 
probably don't want to govern four counties because they })robably 
don't have the equipment or the administrative abihty to do so. 

Chairman Aboukezk. I'm not worried about the tribe, lhats not 
niv problem. I'm afraid there is going to be a war, not started by the 
tribe but what I am leading up to is to follow Mr. Alexanders point, 
that 'if the tribe by a Supreme Court determination is determined to 
have jurisdiction of the four counties, when they come to sit <lowii 
with the State of South Dakota or those three counties over which 
they probably do not want to have jurisdiction, they've got sonie- 
tiuiig to bargain with. , n . 

'i'hcy can sit clown then, and say, neither one of us really want 
Indian jurisdiction over those three counties, but what we do want as 
the Kosebud Sioux Tribe, and I am obviously conjecturing at this 
point and not speaking for them at all, is some sort of solid land 
ba<e ami jurisdictional base from which we can function. 

Chairman Arourezk. They have that, you know. 
Mr. Whakton. They do have that. . i 

Chairman Aboukezk. The tribe really does exercise pretty much 
comt)lete control over the reservation area within io( kl (ouiity. 

Mr Wh\kton. 1 guess the thing is that they work on some sort 
of agreement with the involvement of the Federal Government to 
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redraw sonip treaty boundaries and to redraw reservation boundaries 
consistent with the needs of all the people involved. 

Chairman Abourezk. That sounds all well and good, but I don't 
have to tell you what the passions are in a place like that and in the 
northwest and so on. 

Sec, what Vm afraid of is, Tm not worried about the tribe itself, 
because Tve talked to the tribal people out there and they are more or 
less willhig to work something out, because they know, they realize 
that so far as they are concerned it's ungovernable. They can't 
afford to cover four counties. They don't really know what to do with 
them. 

But, what I'm afraid of is, that the reaction of the non-Indians 
might cet the tribe's back up, and you are going to have a confronta- 
tion where one might be able to avoid it. I don't know how to do it, 
and that's just what I'm kind of asking. 

I mean, your theory is fine, but 1 need something more practical 
to talk about I guess. 

Congressnum Meeds. Nfr. Chairman, may I suggest at least a 
framework in which we can begin to work to offer a solution to that 
problem? That is the suggestion for legislation, which will so defn*.* a 
reservation so as to i)revent the very thing about which you are 
talking. 

Now, I know this is no easy nuitter. But, it seems to me, that it is 
clear that this country is not going to stand for the Sioux administer- 
ing -nd governing the boundaries of the original Sioux treaty of 1862- 
1S51, nuiybe. We have to define or recommend to the Congress that 
reservations be so defined as to prevent the very kind of conflict 
about which you and I both know. I think most treasonable people 
in ibis Nation would not like a definition or a court interpretation 
of res'»rvation, which leaves Indians and Indian tribes in a positior 
where they are governing large amounts of geography or large amounts 
of land in which they are not predoininantl^v hihablted by Indians. 

Under some of the interpretations that might be given, we would 
have in our area Indians administering the City of Tacoma. Now, 
We've got to be realistic. This simply is not going to haj)i)en, and it 
seems to iw that we have an obligation here lo so define or at least 
lay forth tlie guidelines for (h^finitions of reservations, wjiich would 
prevent that kind of obvious conflicjt. 

Chairman AiiouKEziv Well, I guess what I'm looking for, and it 
seems Wko Lloyd is l().)kiiig for the same thing, ami j)erhai)s you might 
Want to discuss and i)rovid(» some sort of guiilelines in your discussion 
of what sev(^ral alternatives might be undertaken in instances like this, 
where in cfTtH-t, new facts have been created through the fault of 
nobody living today. 

And. it might helj) as sonu» sort of ai)i)roach to it or a poli(»y tjuit 
might be adoptful. 

Mr. Whauton. I feel the need to respond briefly to that because I 
think it is an extremely important point, and I think if I understand 
th'» jiosition that you are outlining, ( 'ongressimin M(mu1s, what we are 
talking about effectively is the abrogation of Indian jurisdiction over a 
larg/» geo^rraphic an^a, [)re(|()minantly inhabited by non-Indian people. 

Aiul wnil(» I uiulerstand the practical and the (MTU)tioiuil justification 
for that, I fe(»l \ikv it is not legally and morally ai)pr()priate to take that 
kintl of position from the congressiomil {)oint of view. 
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Chamnan Aboubezk. Take what kind of a position? 
Mr-^^ARTON. That jurisdiction be abrogated by .Congress. I do 
think there is a middle ground, and that middle grouijd is to set up 
proeesses by which those sovereigns can sit down and aegotiftte some- 
thine that is mutually acceptable to both of them. ^ 

Mr. Alhxandbr. To take the Tacoma situation, it seems that if we 
go back to D'Arcy McNickle's historical piece that everjrthing the non- 
Indian community— (and take Senator Abourezk's point— that it is 
not the Indian community that he is particularly worried about in that 
particular situation)— i^ angry at the Indian community or wishes 
something that the Indian (jommunity possess by a right, it is the 
Indian commimity that ends up losing; that the solution is to only 
focus on taking away something the Indian community may in fact, 
win in court cases, based on the existing legal documents. And, what 
we end up with is one side raising a stink and the other side receiving 
nothing functionally. • 

What we have suggested in task force 4 is a process that perhai)s 
what is appropriate, is for the City of Tacoma and the tribe to sit 
down and determine perhaps if there is not a unified alternative land 
base that that tribe could nave that would provide for its economic 
future and the hopes and aspirations of its people, and then to come 
back to Congress with that. ^ 

But, if each case is so different, each factual situation, then a solution 
across the board to remove jurisdiction by an act of Congress from 
Indian tribes where such exists in the law, can't ignore the distmctions 
and variations between the tribes. . v i 

What we recommend is a negotiation process with Federal support, 
with requisition of land bai5es, with tradeoffs, if that is what the tribe 
is willing to do, ftnd if that is what the individual non -Indian commu- 
nity is willing to do. There is a substantial showing as the heanngs 
record across this country from non-Indians, beyond the emotional- 
ism, of being willing to leave those reservation areas and sell out. 

The Standing Rock Sioux have offers to buv back 60,000 acres 
within tLeir reservation area. Even in the northwest, from some of 
the most vocal opponents to future problems that they perceive, may 
come with tribal governments. This statement is that the Federal 
• Government is to blame: that the Federal Government is the entity 
that misled the tribes and misled the non-Indians coming into reserva- 
tion areas, and if there was an equitable way for th'^m to be bought 
out, to have exchanges of land, that some of those non-Indian persons 
would be willing to adopt that kind of reasonable position. 

Chairman Abourezk. I thmk that works in a place where there is 
a majority of Indian population, but I don't know that it would 
work so well, Paul, in a place where there is a \ery extreme minority 
of Indian population; and there are hundreds of thousands of acres I 
of very expensive land that you have to find money to buy. 

Mr, Taylor. Mr. Chairman, we intend to address this in the juris- 
diction section and we have a paragraph that I think is pretty 

important. ^ t v* i 

The operating assumption of the Federal Government, I thmk, 
through our history, has been the non-Indian community, the non- 
Indian States and counties, will act responsibly and fairly toward 
Indian people as well as all others. We have a 200~year histviry now 



7Ci 



\ 77 

tliRt shows that this is not the case. It's time to turn the table over 
a\ul operate off of an assumption, imtil it is proven otherwise, that the 
Imlians are going to act responsibly and fairly and let's see what 
happens in Tacoma, Wash. I understand that there is some saber 
rattling out there and that the Indians say they are going to im- 
post a tax on the city of Tacoma. It's ridiculous and that's what 
the plenary power is about. 

If \jthey tried it, the lifetime survival for that tribe is about 24 hours. 
They^ are terminated just like that. These people arc not going to 
commit hara-kiri. Thejr are not ^oing to'run out and propose laws 
that they know are going to so mflame the non-Indian community 
that tliey are going to wind up terminated. 

1 find^ it also, ami I really leel compelled to address this, this idea 
that a ^ndency toward criminal misbehavior of non-Indians is a 
cause to \reduce the Indian reservation; this idea is abhorrent. That's 
the histoty of this country. That's what Worcester v. Georgia was all 
about andT every bodj^ in the establishment knew that the frontiersmen 
in Kentucky were stirring that thing up. 

We removed those tribes to the West because we couldn't spend 
-enough mohey to raise an arniv to defend the treaties that we had 
entered into\ with those people. That's how the Black Hills were lost. 
Gold was discovered there and we didn't have enough troops out there 
to protect th^ Black Hills, so we finally thiew up our hands and said, 
^*Well by God, we'll turn it around. We'll take the Black Hills away 
from the Siou:\. We'll let the miners have it." 

I understand that's where William Randolph Hearst's first fortune 
came from, wa.H out of that. Then we did it in Oklahoma 

Chairman A^ourezk. The Federal Government got $1)^ million of 
that back yesterday. 

Mr. Taylor. And I'm so emotional about this issue and this argu- 
ment that I think I better stop while I'm ahead. 

Commissioner Bruce. You guys are beginning to make some sense 
now. You're turning around and saying, ''We're not the bad guys, 
that we are capable." 

That's the best thing you've said so far. Now if we're not going to 
make legislative recommendations, what do wo say about the present 
interference a-, a result of congressional authoiity that allows these 
people, the FBI people, to come in on reservations and do all these 
things? 

Don't we need to draft some kind of legislation that prevents them 
from doing these things? You know, and we talk anout Tacoma. 
What's wrong with Indians running Tacoma? I'm all for it, I think 
we've got to change this around. All of our lives we've been incompe- 
tent to this very day. 

You know, I don'tt even sign — I usov*this as a favorite — I don't 
even sign rny lease. I don't know what's in the lease for my allotment 
at Pine Ridge; I don't sign it. The tenant' sijms it. Are we going on 
forever with this kind of thing, saying to me even, maybe I'm not— 
you're not competent, you know^ so we have to take care of this and 
we have got to change that thing around. We are competent and we're 
proving that we're competent to do these things. 

So, let's not get bogged do\^'n with blaming us for all the things that 
you know are bad. 

82-749— 77— vol. 4 ^ 
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Chairman Ahourkzk. Lou, I hope vou didn't misunderstand. I 
didn't blame the Indians for evervthing that was bad. 

Commissioner Bruce. 1 don^t want those guys to get on that. 

Chairman Abourezk. What I wasvjooking for was a nractical way 
out of what 1 foresee as a very immense political problem shai)ing 
up out there. 

Mr. Taylor, Aiul T agree that we have to find it, but the concop' 
that the answer lies in reducing the reservation boundaries is such an 
anathema— well, you saw the way 1 reacted. 

Chairman Auourkzk. But 1 mean in defacto, those boundaries 
have been reduced over the last, I guess, 75 years, something like that. 

Sir. Taylor. There has been a great intlux of non-Indian ])opulation. 

Chairman Abovrezk. Under the color of law. Now, it might have 
been illegal, but it was under the color of law. those people have been 
misled by the Federal Government, there is nocquestion abotit it. 

Mr. Taylor. And 1 think the important thing is that the Rosebud 
.^ioux Tribe, as you indicated they are willing to do, needs to sit down 
with the non-Indian community. I don't believe that that tribe wants 
to exercise powers over all four counties. They can't do it. By the 
same token, the State can't e.xercise jurisdiction over the Rosebud 
Reservation. They tried it at one time, the State of South Dakota 
had that jiirisdirtion, and they ceiled it back to the United States 
herause they couldn't do it. 

The tribes and *he local county goveniment should sit down and 
work^ith each other. Congressman Meeds, at lunch yesterday, there 
was some discussion about sort of primary authoiity and sec^ondary 
authority. Within Todd County, the tribe would want to have j)rimary 
authoritv, whether the |)erson is Indian or non-Indian. 

Outside Todd County, perhapf^ the State ought to have primary 
authority. Primary implies a secondary authority, too. Now, I think 
the Rosebud Tribe would like to have jurisdiction over their own 
members for crimes they commit within that four-county area; for 
divorce, for custody of children, like the DeCoteau case, civil com- 
plaints, and contracts among their members. 

The conception is that the need is for *the tribes and the States to 
sit down and start talking to each )ther. 1 think that is vitally 
important. 

Don' Wharton and I had a conversation with some of the Inter- 
national Game people. 1 don't know their full correct title, but that's 
essentially the thrust of what we talked about with them, that this 
lishiiii: controversy out there in the Northwest is not an unresolvable 
thin^^ It doesn't 'have to be resolved through condemnation of the 
Ind.ian fishing ri^ihts. 

It can he resolved by responsible State action and responsible ribal 
action. There are burdens on tribes here too, and we have to recognize 
that; but we have to seek solutioi^s that will accommodate these 
problems you are talking about. They are very real. 

Chairman Ahourezk. Senator Hatfield and I went and hehl hear- 
in*zs in the Northwest recently. Senator Hatfield came up witli what 
1 thought was a fair, workable solution. 

It's kind of similar to the Hopi, Navajo Commission that wr.s set up 
to proviile for negotiations between the two various factious and there 
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was some way to work oui^ what the ultimate solution of that problem 
will be. 

Now we did the hearings 'too late in the year to introduce Ic^ Nation, 
but I understand Senator Hatfield is^ drafting — at nny rate, Tom is 
getting it ready and he will drop it in next year and I think he'll have 
cosponsorship for raanv of t^ie people up in that Northwest territory, 
I don't know if Lloyd lias been in all that yet/ 

In ether words, I asked •every witness, Indian and non-Intlian, 
what they thought |about that and the overwhelming nmjority of 
both sides thought it was a good idea. So, you're right, they're reached 
the noint where they can do that, but I don't think that point has 
yet peon reached in South Dakota, primarily because everybody is 
waiting tor the Supreme Court decision to come down, and my only 
hot)e is that it's not too late after the decision comes down to be 
able to work out something like that. 

t shoidd be done before everybody gets their backs up. Another 
question, and I'm going to raise this question about the FBI being 
in (m the Indian reservations. 

Have you address^ed anywhere in this section or any other sections, 
the notion that the FBI ought to be gotten the hell off the reservations 
and perhaps have some other investigation agency operating there 
mstead of the FBI? 

Mr. Alexander. Yes; we have. 

Mr. Whartox. Yes, sir; we have. 

Commissioner Whitecrow. Mr. Chairman, before we get into that, 
may I comment on some of the items that we have been talking about 
here? 

Chaimian Aboi-rezk. Yes. 

Commissioner Whitecrow. Thank you, sir. I would like to ap- 
proach this particular asnect of reducing the jurisiiiction boundaries, 
geogi'ai)hic boundaries ot a tribe from this standpoint. Kvery place 
that I ve been in these past 5 to 10 years, I hear comments from 
American people all over the Nation saying something should be done 
about the Indian problem. 

The Congress of the United States should do something about it. 
They look upon the Indian situation in the United States as a black 
mark upon our Nati(m, a black mark upon the honor of our Nation. 

I would like to call to our attention a comment that was written 
from Secretary '^f War Knox to the President of the United States 
on *Iuly 7, 1789, at which particular time they were discussing the 
situation of the Indians in tne Southeast part of the United States.^ 

They wanteil to ilo something about tlie Indian problem down in 
the Southeast corner of the UnUeil States. They wantcii tv relocate 
them ami they are fortunate to he alive, even today. But, the Federal 
Government, at that particular time, through the Secretary of War 
proposed the following: 

Missionaries of excellent moral character should be ai)pointed to 
reside in their nation; who should he well supplied witn all of the 
implenumts of hushandry and the necessary stock f jr a farm. 

These men shoidd be made the instruments to work on the Indians, 
presents should commonly pass through their hands or by their 
reeommendaJLf bus. Tliey shoiiUi, in no tiegree, be concerned with trade 
or the purrl/ase of lamU to rouse tlie jealousy of the Indians. 
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They shouUl be rimde their friends and tathers. Such a plan, lal- 
though it might not fuller aflfect the civilization on the Indians, 
would most probably be attended with the statutory effect -of attach- 
ing them to the interests of the United States. 

It is particularly important that something of this nature should be 
aitemptod with the southern nations of Indians whose current situa- 
tion might render them proper subjects for the experiment. The expense 
of such a conciliatory system may be considerecT as a sufficient reaf^on 
for rejecting it, but wnen this shall be comi)ared with the system of 
coercion, it should be fouml the highest economy to adopt it. 

A;fter reading that and also jncking up last evening's paper, I read 
something that is quite in correlation with this, a situation that is 
happening to many other*of onr Indian citizens in this hemisphere. 

I would like to call the Commission's attention to this. In the 
Washington Star of last evening, there was an article headlinecl, 
^'Anthropologists Charge Firms Peril Brazil Indians.'* I would like to 
road this anthropologist and those academic types who spend their 
time prying into peoi)le's mating habits and' other private business, 
have joineil'a long list of groups" taking pot shots at multinational 
corpora! ions* 

And, a ])air of anthropologists representing what they describe as the 
first public interest anthropology^ research group of the UnitedStates 
has issued a report saying that mining activities in the Amazon base of 
South Americn k destroying local, primitive Indian tribes. As described 
by the princii)^ author, Dr. Shohlon Davis, of the .^Massachusetts 
Institute of Tedr-u/Iogy, the suniinarial is this: 

Mineral righis • UiFoovercd in remote jungle. Greedy, profit-lusting, multi- 
nation;\l corpora.) !?• ombine with reproHsive military regimes to exploit the 
deposits. R«iada a"e forced into remote areas and construction boomtowne spring 
up as mines are opened. 

The lucul Indians are conveniently eliminated by outright killing or disease or 
are draN\Ti into the modern economj*, such as it is in the jungle. The loss of tradi- 
tional culture is a clear point of conflict between scientists and businessmen. 
Anthropologists develop theories of behavior by studying primitives. A developed 
Amazon wipvs out any laboratory, 

Davis' dosorij)tion of tho intrinsic behavior pattern of U.S. -based 
multinational corporations is bused oniwhat ho terms their "poologicah 
imperative" to r.ontiniie puini)ing minerals and onorpy into the indus- 
trialized worlil. The chief elements in this phenomenon are largo multi- 
national nnnerals and energy corporations and the powerful govern- 
nienis ami intemutional kmiing ami devcloj)ment institutions on^ 
whicli they (h^peml at privato economic gain. 

The remedy, both Davis and coauthor Robert Mathews talk hone- 
fullv of congressional investigations on the impact of, the multi- 
naiionars activiticji. Ideally, we would like them to leave, Mathews 
says. 

\Vhen I read that last evening, X began taking a look at what it is wo 
are doing as a congressional conunission, looking at t^ relationships 
of our Indian tribes in the past and what is hnppe^in^ t xiay in this 
mo(l(»ni world and South Amorira. 

Sonu'thing quite siriular to t^e same thing that has aj)peneil to 
Atneric^m Indians, North American hidians, and citizens of the United 
States. 



I think tte feeling of the country is tho faot that they w^nt to oh-, 
literate this black mark against *our great Nation. I really fee! truly 
that the Indian people and non-InUi'M people alik^ would like to 
<iorrect these 'njustices. 

I think onoe it is pointed out that historically, the tribes still have 
the sovereignty, they still have the juns(iirti()nnri)rocess, and the 
tribes are still governments that can govern, then I bojiove the Amer- 
ican people will begin to accept this. However, IJully realize that 
/ tempers do run high. T, too, have been tho victim of some of the i)reju- 
dice that has been shown around the Nation, even back in the days 
i^rben I personally was refused the opportlmity of purchasing a bottle 
of beer m New Mexico, and this was quite a few years ago that this 
liappened. But, I can tell yon from a standpoint of exj)eriencing a 
situation .such us this, it really brings down homo what it is that we 
are all about. 

At that particular time, when that hap]K»ned to mo, I was a soldier 
in the U.S. Army, fighting for this Nation and within the Nation 
itself, I was refusotl the right of purchasing cue bottle of beor in one 
of our States. New, that to me is doplojnble and it nuide me begin 
to wonder why is it, if I cannot be treated like other citi/.ens in these 
United States, why {<hould I fight foi it. 

Now I think this is a very serious thing that we're talking about, 
and I think the non-Indian f)opulation in and n round Indian coimtry 
should be made aware of wjiat lias happened in the past and I fully 
believe tliis is a congressional responsibility to do so. 

I think th*» States and the tribal goverumen* hould, and could, 
through .V mediation of the Congress, bring ..^v.at u relatbnship 
whereby ji risdictional processes cotild bo worked out and also, sov- 
•ereiguty could bt worke<l out so that wo could have a onco-aiul-for-all 
correiaticm between tribes niid State government, because that'*^ 
wlun-e it's at. That's where the feelinirs run high, right out there m 
Indian coimtry, not hero in thi^ Uniiod Statos t'a|)ital. but out there 
in tlie field. That's where feelings run lugh and that's where wc have 
bloodshed orcasionally. 

That's when we have lots of hlnrk and hluo nu\rks and bruises, a 
lot of Oghtsj. a lot of stabbings, and a lot of discussion such as this take 
place out there. 

I think it's our responsibility to recognize this and to work out an 
agrcenuMit whoroby tho Fodonil (iovernuiont could be the mediator 
arid bring about the relationship [)etW(HMi State and tribal goveniment. 

Mr. WiLKi.vsov. This discussion is nioviuir toward what I think tho 
statr sees as the absolute coiitral crost of this report. The ultimate 
probloiTi in tlH» last 10 y»ars 1^ ono most of you aiv acutely aware of 
in your own cotistituoncios. It is bapi)ei;ing all across tho country'. It 
is the faft that local non-Indian citi/enrics ar.^ really, to one degree 
or anothf r, rebelling against Imliaiis, and in i lany situations are not 
willing to work with them. 
^ We see the thrust of this re[)ort to bo a statenn^nt of veiy basic prin- 
ciples, such as tho fact that Indian tribes are govonunonts, Congress- 
inan Meeds, I suggest lhat the problon^ is not that the law is not clear, 
ai.<i I will stand bohind this 100 [)ercont. The law is doar. The jn-oblem 
is that the Siale.s in some cases, and 1 <lon*t mean to say in all cases— 



there hayr beon some wonderful ajrreonients worked out at the lof'al 
levol— but in too ninny situations, tlie States are not recognizing what 
the law is. \i . 

' This has been a coiitinuin<r pattern in the northwest htijration.v 
Judj:e after jud^^e has thrown up his hands and has criticized the 
States- for refusing to cooj)erate with the tribes. Now, what wVare 
^jTfrestinfr, for example, in parairraph 1 on pajxe 10, is not to make 
new law, to take anv radical steps, but to set forth'a clear oon- 
jrressionaj statement in this report and then iii^a statute, presumably, 
that Indian tribes are governments. 

I can't tell you the frustration Tve felt at barj.mininl': tables ret)re- 
sentinj: tribes'in many situations across this country. The people on 
the other su\v of the table either say or act as thou*?h my client is 
nothing: mtire than the Elks (Mub. Thaf^s liot the law. 

Indian tribes are more than the tUljs (Jhd). and the Supreme C\)urt 
for 150 years has stuck to that princii)le and has done so this calen- 
dar year in two cases. And I think it is time for Con^'ress to state 
that'lndian tribes are governments, and state itdn very clear terms. 

What thi'^ will do is to allow tribes to ne^rotiate at the local level, 
The Senatoi«>is concernecl about the comity level and that is a mat ter 
of deej) roncern, there is no ^question abfMit that. If the count, s wish 
to come to Con^rr-tvss for a solution to eliminate tribal jurisdictimi, the 
staff suir}:e»sts that tho>ie counties should come to (^)n<^ress and say, 
•We have sat down with the tribe anil nep:otiated and tried to work 
this out. We have sat th'^'-e with that -other .<royehiment and we 
reached an inii)asse." There is no imuv basic point in this report. 

The problem is that they are not takinir tliose ste[)s. They are not 
sittin{jc down with the tribes. This ('ommi>-iion can <lo thuitrs to en- 
courage that kuul of ne<rotiation .;t the local level, and that is where 
the lonir-tenn solution is needed. 

The city of Tacoma'may have a real problew, Con<rressman, I a^ree 
with ytHi completely. Butv^I don't believe Conjrress should intervene 
or tafee ah>uaction until those two ^Governments have sat down and 
tried to work it out hi ^'ood falTTl. That hasn't happened yet. . 

. If we reach that kind of impasse, then perhaps Congress should 
intervene. There are su<r^'estions, and we'll see them as we go through 
the staff recommendations, of different techni(pies to attempt to jrive 
the tribe a congressional sanction as to existing law so that they caa 
sitVlown as equals at ih? bargaining table. There will be a i)roposal, 
for exan:iple, for Federal fmuling of negotiations with local agencies, 
and perhaps with the use of Federal mediators in some situations. 

Mr. BoRPRiDOE. May I interrupt, Mr. Chairman, at this point, 
just to clarify mv own flunking here? 

What we are'saving, essentially, - that one of tho attribute^ of 
tribalism is sovereigntv and that over the years, in the relatioi;;'hip 
with the Federal (lovernment, there have been erosions of this sov- 
ereignty. We are not alwavs able to be [)recise as to what character- 
istics of this power have been eroded other than to say they reflect 
the tremendous diversity in the tribes. As consequence, some have 
preserved a greater degree of the atinDutes of sovereignty than others 

ii^ve. , ,11. 

Therefore, we are savimr, that with respect to the broad spectrun 
of residual tribal sovereignty, that is, the sovereignty that is Icfl, 
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there Has not bei»n in most instances, u precise or, if you will, official 
ot congressional determination of wliat t^pecific sovereignty still resides 
in these various tribes. 

I sense that what we are saying then, is that there should be an 
Indian involvement in two phases as I see it. If I read the findings 
•and recommendations correctly, point one, there needs to be a 
determination specifically, almost on a tribe-by-tribe basis as to 
what elements of sovereignly are still retained. We are saying further — 
and here we conae to the heart, I think, of the potential effectiveness 
. of the Commission, that point two, as a result of these findmgs, we 
will no doubt determine through v/hatever means are used that 
there are instances in which practically unworkable situations are 
noted. But, we are not suggestmg that the Commission go on record 
as advocating unworkable or unattainable solutions. 

What we are saying is that when we do move into the second area 
of Indian involvement, the determination of tribal sovereignty, that 
it should not be done unilateraltji. The Indians should be involved in 
that determination. That process has become something of a gray 
area in our history. 

The Second one, once recognizing what tribal sovereimty there is, 
then there is this sense of negotiation that takes place. This negotia- 
tion would proceed on a much fairer basis if there is a feeling that 
when the Indians sit down with whatever other sovereignty, I nif an 
jrovernment, be it county or whate-^er, that if there is Congressio lal 
mtent that the issues should be resolved at that level; then it would 
£0 proceed. 

The thing I want to make quite clear is that I think it's quite 
important for the record to state that the Indians are not seeking the 
unattainable. They are not seeking what can no longer be done. We 
are not talking about restoration of those areas which for all practical 
purposes can never be achieved again because, if we take that stance, 
then we're also going to sacrifice in the process some of our effective- 
ness and some of the workable solutions that we can achieve. 

What we're sugfrestintj is that at least we would urge that there bo 
a sense of negotiation. Ihis wou' i be a reverse of the trend which has 
been a historical ori3 in which the Indians have been a passive re- 
cipient of whatever has been determined unilaterally by the Federal 
Government. 

I'm giving my understanding of this 

Mr. Wilkinson. I notice the Commis: loner no longer dares to 
begin his statements with disclaimers of being j'^st a layman. Yes, 
you did clarify v/hat I was attempting to say, yes 

Congressman Meeds. I would just say, (.^harlie, you started out 
by saying that there is no dispute, or the law is clear, or sumothlng 
to that ehect. 

You know, I just can't agree with that. You ask about the FBI 
agency on the Rosebud Sioux Reservation, while tlie Federal Govern- 
ment has reserved jurisdiction for the 10 mujor crimes on reservations, 
and the FBI is the instrumentality, whether you agree or disagree. 
And, I am not any great friend of the FBI, whether you agree or 
disa^rree. 

Tnat jurisdiction has been reserved. The Indians have not ried to 
assert, nor do 1 think anybody is really seriously asserting tliat tluv 
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Indians have a rijrht to jrovern tho city of Taooma— the situation is 
that vo\i have some court decisions over here which have interpreted 
treaties, and which have pven lepil rl|xhts to Indians wliich they have 
never asserted, and that's the law yon're talking' about. 

And, had they tried to assert it 20 years aj^o, weM have the conflict 
that we're iroin*: to have in 2 and H and 4 years from now, a conflict 
betw(»e!i cultures and a conflict bet w een tribes and non-Indians. 

If this Commission froes on record as enlaririnjr the jurisdiction as it 
actually exists todav, we're jroin^r to have trouble and Indian tribes 
and Inilian pe()i)le are troins to have trouble and they are croin^jr to end 
up in a mucli worse position than thev are today, as 1 see it. 

And, T think this ('ommission has to come forward with some 
re<pon<iible sugirestions and detiixitions of reservations which do not 
lead them into that trouble. 

Mr. WiT.KiNsov. Well, and I know we understauil each other ni this, 
7'in not sayiiujr that the law is clcnr in all sit nations, I am snyiiu: that 
there is a XnvAo lack of recojmitiou of the law by nuuiy non-Indian 
interests across the country, and I mean the wonl trairic. There are 
irrav area<, hut the law is not as nuclear as numy would have it. 
And 1 think it would be very jjrooil if ('onirre>s were to state some of 
these basic priiu'iples. In the'area of expandiuir jurisdiction, Con^rress- 
nuUK wc will see as we <j:o nlonj: that there are precious few nreus in 
whirli there is any attemi)t to exi)atid jmisdictioii in the staif recom- 
mendations; verv, very few. 

The aj)proaclns mahdy tc^ clarify the present situations. 

( 'unjrressinan Mkkds. Well 

Mr, Whitkprow. Will the jrentleman yield? 

Cnmrressman Mkkds. Cio ri;:bt ahead. 

Mr, Whitkcu^av. Thank vou, sir, 

1 wonld like to \m\u\ out this: Charlie, I notiee your coinment that 
the law is dear and then I be^in to wonder whether or not it is rlear or 
not. In this material that I received frotu the (\MnnHssi(m, which was 
Mr. Meed's— I believe you ehuired thi.^ meetin^i; with the tax admiii- 
isirators of the Western States, 

Aladv bv thenameof Marv Ellen Maniffree, State of \\ aslun^'ton - 
T belit»ve this reallv clarifies the situation that tlu» law is not clear. In 
their testimouv that was submitted to the Commis>ion on the second 
paire. 1 would like to point this out loour ('otmnis-ioncrs. 

First of all. 1 read this short para«rnii)h, 1 woidd jike to 

point this as|)ert of it out. As 1 hc'Sn\ r.-adin^'this tesiiniony, i hepui 
reali/.imr that thi»so tnx administrators an* rertaiuly rompetcMit 
|)iH)pl:». ;rin»v wen* knowh^d.ireablo, th(\v W(»re muyh rnon* kuowh'djre- 
ablo tlian I renllv anticipated tln\v would he, in re<ranl to Iiulian 
law, hcrauM* wlieii I talk to tax a<hninisirators and tax \n'o])\v in the 
^tat(» of Oklahoma, thcv are completely at a loss. 

As I said vc'-terdi. ()kla}u)ina ccM'taiidy is a confused State. 
Piut. tli(»ir l uininciits h- -e. in their te>tiini)ny. they -tnt(» here that as 
administrators of St:ue law when* then* are no Federal prnlnhitions 
to State powers, we have a respousihility to try to assert Slate juris- 
diction. , , r t 1. • .1 

AnU that word trv, a three-letter word try. I believe, is he 
catchftf in this partit-u'lar testimony, because* tlu^y're not sure whether 
or not lliey have jurixlictioiud |)ower> here. 
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I also find tlu» same tliinir to ho true in the Slate of Oklahoma, 
when it comes to legal jurisdi'/tion. For nunu* years, 1 have been 
tr>mg to bring about a pariiuutuel horsora(i(* oi)eration on tribal 
owned trust land which is contrary to State law. The only way wo 
felt that we could get that iito court was to hav(» an Indian and a 
noti-Iiulian shoot fra[)s out th(»re on the rescrvatitm, and 1 coiddn't 
even get th(» local sheriff to get involved in that because he was 
fearful of being run off and not being ax ailable or re(»lect(»d in the 
coming election. lie just didn't want to luivc an\ thing to do with 
it at all. 

So, that's why I say Oklahoitia cprtaiidy is a eonfu-od State and 
I was infonncMl that if 1 [)roceede(i, tluit th(» Federal (iovernniont 
would process and prosc^rute me if 1 brought this about. 

So, 1 put it on tlu» slu'ir. Ilopefidly. after this is all ov(»r, we still 
might have a parimutm*! horseracelraek in Oklahonuu 

Ali:xa\i)KI{. Cominis' ioner Whitecrow, ^hirr T^am[)Ie you 
read is a classic e\;uui)lc of a State not recognizing what its lelation- 
shij) to an huiian ^ribe is. 

Stales may be given, by thV FcMhn'al (lovennnent throuj.^h (Congress, - 
affirmati\*e grants of jiu'isdiciion lo ilo something. That's llu^ m\ture 
of PulC?' Law 2.s{) and all tfie SupHMuc Court d<M-isions arouiui it. 
Jn the abs(»nc(» of an aflirmativc* grant, the State* has no pow(»r with 
respect to an liulicwi n^'-erv ation ; so what a ta\ admiiustrator shoidd 
b{* l<H)i;intr for is an afiinnative grant, not to see if there is a pro- 
hibition against anyilm-ig In* or she can do,. 

Mr. WihKiNsox^rllunk it is partic\darly a|)propriat(» to point 
it out h(»re, bc»cy4^» this is a paper that is very ictpfut to th(» ( 'om- 
missio'u I U>iffk it's a very line [)ai)(M' and tmo thai tlu» Com;ui>sion 
sshould coiv^ler and look at. Aiui. it lays out 

Chairuum Aho('i<i:/.k. Which paper is that, Charlit*? 

Mr. WiLKiN'so.w 1 brli:»ve it iv subniiit(M! by the wt^^ern tax 
admini^t rator<. It <ct^ out the vSljaes' position in, 1 think, a very 
responsihie way, and it's soinethiiig that should hv conMdcr(»d. But, 
noiu»lheles^, as C'oi!uni->ii)ner \\*liiiec»'(nv pointed (uit a.nd as my 
colleague point-^ out, th(\\' are iim)iTc'ct t'U the mo^t fiuidamcntal 
point of* all. Th(»y misreail prcd'-cjy ttu' i)oint thai \\c arc askinir the 
( 'ommis^ioii to clarif\* so that tlii^ kind of nur. information will hope- 
fully not occur in tin* futuri*. 1 tncaiip^unt No. 1 thai i> on j)ag(» 10. 

Chairman AnoruKZK. All riglit. 

Now, \vi»'v(» reached a point h(»re, I think, and .'m ^oing to try to 
do this as fr(»ely or as opcnlx a^ 1 pi)ssibly caTi, but what iny (>l)jecti\ (' 
is going to [)(» is to allow as much and as full a ili>cu»ion as wo can 
within our lime, constraints on (»very i-^-uc that is of intercut to the 
( *onuuis>ii)ners, and in an tdfort tiot to cut anyboily oif, we'll \ ' . let 
it go like it shouhhrt l)c allowei! to do. 

But. at this point now, we are ci):ning to where 1 think \so are all 
rep(»ating our^ches on this oni» is-u(* am! 1 think it has been fully 
discussed — and if I'm wrong, plcax* corrc^ci inc. What I think we 
ought to do now is m{)\ e (ui and try to (u>ver some of the othci* i-^sties 
and get on b(»yoml this chaj)ter. 

Mr. BoKHHiOdK. Mr. (Miairman, as a brief point I would like to 
inquire — a< I understand it, we've been discussing what might he 
done to try to rectify through some mechanism, the erosion of tribal 



ERIC 




86 

sovercigntv and its rposttthlirtlmieiit in so!iie way, but 1 think of more 
immecirate import, what 1 came to recognize there is the fact that the 
Congress has, not as h matter of policy in many instances, stated its 
respect for, if vou will, and recognition of specific tribal sovereignty 
and the policv'laok in recognizing such sovereignty, is today resuitmg 
infurthororosionof tribal rights— is tins accurate? 

In other words, what I'm pointing to is that all of these p. oh ems 
that are causing losses to the Indian tribes are not going to be solved 
or even result in some negotiation unless wo move on this issue now 
and miless the Congress does, as a matter of fact, establish such a 

policy. . . , 

These losses of undetermined and very extensive damage are 
<-«mtimiing and the fact is, that this is not going to go away sim^)ly as 
tliough it were something that occured in the past. 1 his erosion is 
otcurring today and there is the pressing need for such a policy; is 

that correct? . * . .t i 

Mr. Wilkinson. Well, there have been few erosions of tribal 
-(tvcrcigntv bv Congress since , i . 

Mr. BoKHKiixiK. Are there any occurring nowadays if we don t 
establish a policv? I want to challenge vou to respond spcc.ificallv. 

.\Ir. Wilkinson. I want to say, as a general principle, that the 
gf.'atnos of (•(muressitmal policy during this decade has been that, 
aithou^-h there liuve been erosions, on the whole, the thrust of con- 
gn-ssional legislation has clearly been to support tribal authority and 
Trilial government. Mv colleague may have a niodificalitm of this, 
but in inv judgment the last major limitation m tribal sovereignty 
wa-- in I'.ms with the passage of the Indian Civil Rights A(-t. 

So again, what we would be suggesting is not an extension of 
.Mivereigutv. but a clarification of tribal soverciirnty in a couple of 
Miiclcar^ areas in order to prevent the future crosi<m that yo" are 
.-peeking of. 

Mr. BounHiDOK. I read you. Thank you. . 

M- Dkkk. Mr. Chairman, we are talking about tribal sovereignty 
and tribal jurisdiction, and my tribe, the Menominee tribe, has been 
mentioned several times. . . ,. . , . . • i- 

I woidd like to road the article on jurisdiction that is contained in 
our constitution, that the tribes just voted on. 

The governmenlal powers of the Menominee 1 ribe of U isconsin. 
a federallv recogni/ed sovereign Indian tribe shall, consistent with 
iii.i.li.able dual law, extend t. " >ers(ms and subjects lo all lands 
iUid other propertv. indudii 'a' rcsoun-es and all waters and 

airspace within tlu' (>xterior . ..daries of the Menominee Indian 
Reservation, in(duding anv land which may hereafter be added io the 
reservtion umler anv law of fho United Slates; the governmental 
powers of the Menoniinee Tribe shall consist of what appTJt-able 
Federal law al^o extends outside the exterior boundaries of thV n>s- 
crvaiion to anv perxms, subjects or real property, which are o-* m-iy 
hereafter be included within the jurisdiction of the tribe unde*- -.ny 
law of the United States or of the tribe. 

This expresses the direction that our tribe wishes to go as we 
proceed with the rest(»rati(m process that there are if^lands of private 
land m the reservation, both Indian and non-Indian, and we are in 
the process of setting up our court system and setting up a whole 
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new government under this constitution. And, once it's approved, 
and Twould like to state that I think some of the non-Indiwxs there 
may be more — may be willing to submit to the authority of the 
tribal courts than I think we are assuming that everyone will not 
wish to participate or to be subject to the tribal courts and that I 
think that tliis is understood. 

We may see some different results. I would like to also state that 
the FBI has been on our reservation, and I know that this is a very 
emotional issue, but 1 feel I just have to state this, 

I don't think they learned a thing from their experiontjes out in 
Pine Ridge, There has been a lot of mismanagement. They've missed 
<*at(»hing people, and it was my feeling that if we had the power and 
authority, we could have gone — by *'we,'' I mean the tribe. We 
could have handled the situation and I think the appli(»ation here is 
that we need to think about the Assimilated Crimes Act and Major 
Crimes Act. 

My point in stating this, is that I think there needs to be considera- 
tio!i for a flexible mechanism that tribes can utilize; that the tribes 
<iefer, and that as it is now, there is very little choice and that 1 tliink 
in setting a new policy, this should be the flexible mechanism tlu t 
tribes can sit down with the states and with the Federal Government 
aii(l work out some of these things to avoid some of the confrontation 
uml some of the other problems that we have all experienced. 

And, in our area we are setting aside trouble moneys to acquire some 
of this land and we hope that over a period of time some of the land 
that has been lost will be brought back un<ler tribal title. 

C'ongressman Mekds. Mr. Chairman, I will abide the Chairman's 
mlmonition that perhaps we're going over this ground too many times. 
However, I feel reallv seriously that this is the core question ttiat this 
whole Commission faces: the question of ?x ,*ereignty and powers and 
wliich ones can and should be exend^ed by Tndiau tribes.^ 

And, just very quickly, I will iterate my understanding of that 
second sentence of the first paragraph and ask if my understandhig is 
c()rre(*t . 

With the understanding that sovereignty is the power to govern 
all those div^^rse elements which are required of govcrntueiith, that 
sentence means to me that the question of who shall be governe(i, 
what shall be governed, where they shall be governed, how they shall 
be governed, is all encompassing. 

It i^ saying that Indian tribes have the inherent right to govern 
everv(me within their jurisdiction 'or all purposes. If I understand 
what is coming down the road, that definition of where will probably 
ho, pcrliaps, former boundaries of reservations or at least that is a 
question for negotiation with local govenunents. 

Also that senteiu-e means that the power will be for all things. And 
I just want, for the record, to indicate to you that I think that if we 
wore to adopt that policy, it would be totally unrealistic in keeping 
with the facts and that it will totally destru(ttive, totally destruc- 
tive of both Indian tribes and Indian people in this Nation. 

Mr. Wilkinson. Mr. Congressnum, I just want to emphasize that 
I lliink what you say is a literal reading of this sentence. As Mr, 
Taylor indicated before, we fully re<H)gnize that that total sovereignty 
is subject to the plemiry power'of Congress, 
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Tn my jiuljxniont nml in tliJ» jutljrniont of my colloapnos tlmt should 
have hwn (\iritie(l in No. 1 in exnctly the nianiior you uulicate, and 
will ho. In othor word^, we aro not sufrfxosting by this statement that 
all of the sticks are fttill in the bundlo. 

Wo iTCOfmixoMhat Con^ri^ss can take those sticks out of the bundle^ 
that some ha\ o hotMi taken out of the l)innlh' ami W(» fully respect tinit 
tlie plenary power of Congress will be more specilieally mentioned in 
this parajrraph. 

('onu!iis>ioncr Burci:, May T ask a (piestion? K(»i)eat that again, 
will you duirlie? Are w(» backiiifr away from sonu^thing h(»re? 

Mr. Wii-KiNsov. No, not at all. It Iia[)pens that tli(» sentence the 
(\)njrressman is looking at does iK)t have a specific refcM'ence to 
Congnss plenary power, it sliouhl, ami tluTe are. many, many refer- 
ences to plenary power tlu'ouirhout tfie rei)()i-l. 

We h(*lieve that thi>i'^ a fair staPMiient of thc» law. But the CVmgn*^- 
man is reading it Utendly and we liavc* no objection to that, iind we 
will nuike it clear that ('on^Tcss ijo(»s have plenary ptnver and that 
tril)es are not total sovereigns in the sonse 

(\)mmi--inn(»r Rur< K. Let's not ovenM.iphasi/e. 1 don't agn»e with 
that wholehetirtedly, but I tliink we ought not try to bend over so 
far that we*ie alwaV'^i opening the dooi for soun^thing to hapfxMi to us 
to wipe u- out and tli:it sort of tiling and tluU's why 1 want lo bring 
this (jueslioii u(i. I nl-c) want {o go hack to th(» statcMuent that Con- 
gressiuan Met»d> nnule that was~*-we're gohig to iui\ o a lot of troublo 
down the road." 

Well, we're* having that trouble now. Wt»'r(» in that tro'djh^ now l)ut 
\vt* need to face that i'^^ut' ancl tr\ to im(*rn\e il oue way or the other, 
or we'n» i-eally going to hav(* a blowup and we'v(» hwu in trouble, 

lJut. if we'doift iiutke -<hih> of the-e changes, we will b(» in Worse 
troublt*. It makes n Idi of thilVreiice wlu»tlier you'i-e chairman of the 
Ihnise lnt(»rior Conunittce mt jii-t n citi/en like me now, as to Ixnv 
we're facing thi-. And* I oon^t like tn gtn so emniionally uiJsc^t, but 
1 live(' wi.ii this thin^r more than the-e guys ha\c all my life aiid I 
want, on this ( num;i— ion. tf) -t»e u- n.ake thes(» (liangcs and to talk 
about them fairly: to get lndian> in a position where th(\v can n(*goliatc 
with the neighboring c(uunnuutie-. 

1 ha\-e seen ver\ litth* of that kind of thing in uiy lifetime. 1 Hiink 
al-o, 1 mcntionetf tla^ VHl and all thc^e others going «ui the nv.crva- 
tion. 1 waiU to add Federal agt ucie-, ' want to add the Corp of 
Engineers, and th(»re an* soiia^ guys in here who fought with us on 
tliat dam in^New \ovk State ami soil oi' ki>"^ed that goodbye and it 
happened in' a hurry by the Corp of I'^ngim*ers here, and 1 want to 
list them for tla* rccca'd' as lieing ti;c one and I not only have foiight 
again-t them and not unr(*ali<tically to chang(» some* of tliese things 
and it's hop(dt*-s. I did il on my own farm and low and beliold, they 
just came in and took it ov(*r and said, **'rhe hell with you.'' 

But, you know, we've got to face >. .iie of these is.sues. I just jotted 
down soMie thinufs. Are we ma\ b(» germr to changes tin* int(*rfercnees 
that we l.avi* soiMe\\h(*re in thcM'i* and that's wliat I keep harping 
back. 1 donH uwi.v just the FBI itself. We need to get back to really 
giving these trihal council^ the authority and riglit to move ahead 
ami that's why W4» are talking about sovereignty. 
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Commissioner Whitecrow. Mr. Chairman, I would like to add to 
what Commissioner Bruce has said here. 

Some of the things that have been happening, I too have lived with 
the situation all of my life with the State of Oklahoma and the Federal 
agencies breathing down my throat all ifiy life; and one of the things 
that was really enliRlitoningr to nie, was the fact that when I finally 
diricovered that if I should inherit any tribal or trust land, I would 
immediately become, as the Bureau calls it, award of the Government. , 

I currently don't own an^v land that is being held in trust, nor do I 
have any money in the imlividual money ae<!0unts of the BIA. 
Therefore, I'm a free agent. I'm a full-fledged citizen of these United 
States. 

But, if I should inherit ao ything of this nature, I would immediately 
become a ward of the Government nnd in order for me to have control 
over my own property, I would hav.. to go through the State court and 
prove my competency. 

So, therefore, I feel under the shadow of this thing all of my life 
also, and I think one of the things — the argument that's been pr(» • 
sented here, that we can have bloodshed in the event we return juris- 
•diction back to the tribes; one of the tilings that I think we need to 
consider is the fact that these tribes are not militant people. 

They hav3 leadership out there that are genuinely concerned about 
their people and they have feelings to treat their fellow man like fellow 
men. Thej' have the feeling of following the Ten Commandments of 
Jesus Chrst. They know what Mother Nature is all about. They are 
fine peoph. The v are good people and the only reason that they have 
received this relationshin msofar as anv kind of militancy is con- 
cerned, is the fact that tnev have been driven to it and they a^e not 
really militant from that i)oint of view. 

A\l they want is what is right, what is legally right and what is 
theirs, and there is a need to face this issue as a Commissioi.. and we 
cannot stick our heads in the sand and act like an ostrich out here. 

We do have tho problems and, Mr. Meeds, I am in complete cot>- 
currence with you. I don't want to see anv bloodshed either and I 
think we can truly bring about a relationship with this Commission 
that will sure enough set it <lo\Yn, whereby governments can sit down 
and negotiate these relationships and I think it is veiy essential to the 
future of our crountry. 

Congrossmau Meeds. If the gentleman will yield, since I don*t 
think I have anyplace forecast blooxlshed, I simplv would indicate 
to vou that I think that if wo were to rocommeud tKis kind of broad 
<lefinitio' ri sovoreigixty which is inherent in this second sentence of 
paragn a 1, we will find rongrossional action which will much 
more severely limit tribal sovereignty than anyone in this room is 
prepared to accept. 

I don't say it will be by bloodshed. I think it will come verj' cleanly 
and very quickly. We will, by our deliberations, have brought that 
about. That's what Vm saying. 

Mr. WiLKiNso.v. When you say the second sentence, do you mean 
third sentence? 

The sorond sentence is that the power s of tribes flow from their own 
inherent sovereignty.- 
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CongreHHinim Meeds. No, no. I mean the third Hentence. It says 
"and questions rdating to the powers o^ tribes, the rule should be the 
tribes have all the powers of bhv local sovereignty." 
, Mr. Wilkinson. Again, our clear position is, that it should be read 
in conjunction with the next sentence which iloes indicate that powers 
can be taken from the tribe and there is no question about that. 1 want 
to make that clear. 

Chairman Auourezk. OK. 

I thmk that j)rettv well exhausts this subje . So, we ought to go on 
to No. 2. 

Is there any comment on No. 2? 

i'ongressman Mekds. Yes, Mr. Chairman. I have a question. 
Chairman Auouwezk. Congressman Meeds. 

Congressman Meeds. In quoting from that it savs, "Indian people 
to form their own tribal governments in whatever form they choose." 

Now, let's assume that they choose to have a form of tribal govern- 
ment in wliich the leaders .ire pi(?ked by inheritanc.e and tht.t there is 
no right to vote by the members of the tribe for that leader. Would 
that situation be proper under that terminology? 

Mr. Wilkinson. That's fully i)ermissible. Thr 1968 Civil Ri^rhts 
Act (h)es not impose a republican form of government on the tribes. 
T\u\i WHS debated by Congress when that act was nassed and yes, 
thrtt would be permissible. I think that the thrust of the 1968 act was 
to s[)e( iri(uiUy permit that, in large part because of .some of the requests 
h'm\ the Southwest 'i)articulaily. 

Chairman Auourezk. Let me ask a further (piestion to follow that 
question, Llovd. 

How will the tribe decide that that's the way ihey are gomg to have 
their government; will that be doiip by election or von know, what; will 
there be anv basic protections for, say, h majority of the tribe that 
do^snH want it that wav, but say sonu^hody came tdong and imposed 
it on. them one wav or tlie other. How are you going to do that? 

Mr. Taylor. Mr. Chairman, 1 d >n't think there Is any i)rovision in 
here that would safeguard a situation like that. 

This is a restatement of acknowledged law. It's a restatement of the 
premise that was recogni/etl in the Indian Reorganization A(!t of 19:H. 
I brought with me a copy of a solicitor's opinion that was written by 
Nathan Margold within about 4 months after i)assage of the 1934 act. 
It is 60 pages long and I'm having 15 cojnes run because I would like 
each of the Commissioners to read this. 

The title of it is ''Powers of Indium Tribes," It is a very, very 
exhaustive analysis of the powers of Fnrtian tribes. 

Chairman Ahoukk/k. Vou hnven't answered my question that tiow 
arc* you goinj'. to get to the imint where the tribe will say we're going 
to choosf? ov.r leaders bv inheritance? 

Mr. Taylor. It is not up to Federal law to tell tribes how they are 
goin^ to organize. The Pueblos are organized alone: the lines that 1 
believe you describe. T believe some of the New York Nations have 
inheriteil chiefdoms. No'v, I'-^ not sure of that. I'm no expert on the 
or(T|inization of Indian goveniments. 

'Many trik^s have gone ^rver to a constitutior»d system; mo.a of 
the trilic> uf South Dakota, if not all. I don't see how thoy wouhi ever 
get awi from it and I don't -oally think they would wuxLt to get 
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away from it. They Imve adjusted to the democratic, electoriat 
type of concepts. 

Is it the function of the law to tell tribes how they are going to 
organize? 

Congressman Meeds. Members of tribes, in addition to bmnj? 
members of that tribe, are also American citi/*ei s, and have certain 
constitutional guarantees. 

Chairman Ahourexk. What protection of individual rights will 
there be in that kind of government, if you don't have an elective 
system? Is there a way to piotect the rights? 

' Mr. Taylor. Not through Federal law other than the 1968 Civil 
Rights Act. I know the 1968 Civil Rights Act is not liked by tribes 
but I think it's their saving gi-ace. 1 constantly find myself falling back 
on that as a jr.stification a!id I think everv lawyer dealing hi this bad- 
ness finds himself in that same j)ositioji. liut, anything beyond that is 
not really the bushu^ss of the federal Government and Congressman 
Meeds, to go to your point there, Indians arc citizens of the United 
States. 'I'hat is ver^- true. 

They are also citizens of their tribes and it goes back to the comment 
yesterday about international law. There is case law on the books. 
Standlny lifar v. (Vook, argued in around 1860, I think. It established 
two facts. After 4 hours of arguing by the U.S. attorney to the con- 
trary, tlie judge finally rules that lAilians are human beings within the 
meaning of the law. Incretiible. 

The second part was that they also had the right as citi/ens of 
their tribes to expatriate themselves. That is an international law 
concept. That's what has been lost in rettent yeai^s. We've lost the 
original oomteption of where this body of law originated and I sin- 
cerely believe that if we go back to these fundamental points, solu- 
tions an> there. 

NVf are comi)licating it by the way we are trying to approach it. 
and if we would go back to these fundamentals, the thing will work 
much more expeditiously than it is working now\ 

Mr. ALEXANDfciR. To pick up on your point of how things will work, 
we almost seem to be dealing in a rec! herring situation. 

1 know v\e have had the example of Pine Kidge, which is on many 
people's mintls, but we should not geiuM-ali/.e from one example* 
where a process fei^ down and then was pi<:ked up by the tribal people 
and solved. 

Trihes are experinu^nting . I over the (country within their own 
tradition as to now to resolve conllicts between indivichnd Indian 
tribal citizens and tribal governments. The Apache's talk at)out sf)eeial 
committees of eldors to negotiate problems out. It is not tiec(»ssary 
that all sysrems and all remedies fall withhi classic Anglo triparte 
government systems. 

Goverimu»nt is based on i)eople's consensus as such. Tribal govern- 
ments. whi.t(»ver form that <'ons(nisus takes, wlu»ther it be an election, 
be it the fact that if a chief was not acting appropriately, in years 
gon<» by, the elders of the trilxvs in many of the cas(>s. the eldt>r wofuen 
of the trihe. told him and he stoj)ped or lie learned that he was no 
longer the chief. 

'i'ho.^e is a multiplicity of systems. No om* is suggesting that we 
can return to a 14th ccuitury syst(»ni. '1 he tribes are governnienis 
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within tlio 2()th century context. Nobody knows how tribal govern- 
ments would liave developed had not this continent been colonized, 
but tribes have come to have the flexibility to be able to make {jovera- 
ment systems reflect their people's needs within the context of their 
cultures and their traditions. , . i. .1 , m i 

And, those answers are goinj; to come up throufrh individual tribal 
( tdtures. The 196S Civil Rights A(;t provides basic kinds of Western 
<dvili/-ation concepts to the operations of tribal governments. The 
individual Indian citizen's rifjhts mder the 14th amendment in the 
Bill of Rights, run against State governments and run against the 
United States, not to t le tribe. 1 . 1 

Their rights and relations to the tribe are based upon their tribal 
constitution and their consensus, it can g<§ back 3,000 to 4,000 years 
as in the case of the Pueblos. Those are systems that are going to 
have to be worked out, and ])eople all over the Indian country are 
taking hard looks at those constitutions. 

There are several hundred Indian lawyers that exist today. There 
are tribal court judges that I would hold up against any legally trained 
judge in the United States that are operating today. There is an 
evolving, growing tribal govemnrient community, and we have to see 
and give it the support to see how it's going to be developed. ^ 

We can't make specific generalizations on that evolving system. 

Mr. \Vharton. I think there is one other imi)ortant point here 
that has to be sei)arated out. Th6re are two questions involved here, w 

The threshold Question is whether or not Indian peoj)le can choose 
thei** own form ot governments and our answer on that, to that, of 

couise, is they can. , . , . • i- . 1 , u 1 

The second question is how do you project individual members 
rights, and the answer to that is, that the 1968 Civil Rights Act does 
that, whatever form of government they choose to govern under. 

Vou cannot guarantee individual rights by imposing a form of 
government. That's not appropriate. You cannot protect the indi- 
vidual rights under whatever form of government they choose to 
govern bv through the 1968 Civil Rights Act, so 1 think that there is 
a two step analysis here andUht^t it is not necessarily one kind of 
thing that goes on and I thi!nk that is an important diflference in 

analyzing this thing. , ^ ^t. m ir>- 1 . 

Congressman Mekds. Mr. Chairman, would the 19f>8 C\vil Rights 
Act cover the situation of a form of government in which a specific 
religion was dictatecl? t -n t 1 

In other words, a state religion. Let's take the Pueblos. Does the 
1968 Civil Kights Act imi)Ose ui)on the Pueblos the obligation to 
allow freedom of religious exercise by their members? 

Mr. WiLKiN<50N. The Civil' Rights Act api)lies the freedom^ of 
religion protection but does not api)lv the bar against the establish- . 
ment of religion. So the Pueblos would be nerrniiteti to have a tribally 
established religion. Thi>i was the reason this distinction was matle in 
the act. But, thov are bound under the Civil Rights Act to accord 
free exercise of reugion. ^ 

Congressman Meeds. So that only those 10 amendments 'Which 
differ in some respect from tluj 10 arnenchiients of the U.S. (institu- 
tion are imi)osed upon tribes ifa their organization and not the other 
guarantees of the Ctmstitution, 
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The I4th ainondmont 

Mr. W1KKIX8ON. Due process and equal protection are included 
in/ the Indian Civil Rights Act. It's not an exact application of the 
fUst 10 amendmentsi at all. borne are picked and chosen. 
/ For example, tlie right to counsel is treated differently. It is rigfht 
'to retain counsel. Due process is included and very importantly, 
etjual protection is included. • 

CJongressinan Meeds. Well, doesn't due ]>roce.'»s carry the right 
to liave a vote and a sav in the direction and the form of government? 

Mr. Wilkinson. I tfiink the legislative history of the Civil Rights 
\ct indicate?; uretty clearly that the republican form of government 
is nyt includeil. 

Now if the tribe does decide to vote, and then soipe due i)rocess 
issues may come in. But they would have the right to have * tribal 
go\\»r4imeiit by means other than voting. ^ \ 

Congressman Meeds. But, as Senator Abom-e/^k points out, \\ 'here 
is no right to vote initially, us in a case where leadershiiMs selected by 
inheritance and wdiere tins has always been the case, right do\yn to the 
pre-^ent, then a vote is rattier meaningless on that question, is it not? 

Mr. Wilkinson. I just liave to say what a M'onderful form of govern- 
ment the Pueblos have, jand how much Congres ■ shoidd encourage 
that. If the tribe had hereditary form of government and still 
luis ^t, I think present palicy would encourage that tradition. And, I 
iiopp very ihuch this reji^ort would encourage that. 

(Vmgressman Meeds. But do you think, and this is the basic prob- 
lem i have, that this system imder which we fimction can tolerate — 
and I use that word advisedly — can tolerate nonrei)ublican forms of 
government within our svstem. Or i this deleterious to the whole 
etmrept which we all hoi<. so basic: The riglit to have a say in the 
numagement of one's affairs; a vote, whether you get your way or not 
U immaterial as long as you can voice your opinion. Well, i** not 
imrnateriaK but the {)remiVe is that once you had your.say, you abide 
by the majf)rity opinion. That is an overriding principle ui)on which 
tins coiiniry has functioned for years. 

.Now, I don't say we can impose this on the people outside of our 
bordcMs and 1 liave often fongut against those who tried to do this. 
But it seems to me that wt» must impose this obligation and give that 
right to everyone within our borders or we are idtimately going to be 
<le-truf^tive of our own system. Vou know, there is some question 
nhout the Civil War being f nght over a question somewhat like that, 
'i'liat situation is not totally analogous, but it is sinular. 

Mr. Whakton. Congressman, ^ guess the thing that mo>t immedi- 
comes to mimi are the remarks of Mr. McNickle. earlier on in 
this lueeting and that has to do si)eeiri(*ally with the rolationshij) o^ 
tiie tribes to the government and the guarantees involved therein, in 
that that involves a process by whi^th the tribes change because of 
tiu'ir relationships and they choose t/) take on those accoutrenumts of 
I lie d(munant government ' where tKey are appropriate and amenable 
to their form of governnuuit arul^uo not take on thost^ which are not 
ron-istent with their form of gdx'ernment. 

A vote is not the only way that peoi)le have a say in their form of 
gmerurnent. 
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Congressman Meeds. Are you suggesting that we should not avch 
passed the 'Civil Rights Act then, because people would ultunately 
come around to the right position? Are j'ou saying that we should not 
have imposed the obfigation on storeowners and bus compames and 
-others; that the law of this land was such that it required equahty 
and that we simply sat back and waited for it to occur? 

Mr. Wharton. Not with respect to the non-Indian governments, 
because we in the formation of our governments, chose to have a 
republican form of government. That is not the form of goyenmienti 
wtdch Indian tribes chose to have or have had histoncally. Their 
governments, particularly with respect to Pueblos, have funcUoned 
for thousands of years and it seems to me appropriate to theur society 
and to their way of life. . * u i. 

One of the basic tenets of our government is a separation of church 
and state. The Indian tribes, by and large, do not choose to separate 
the spirit from the body and they have found that appropnate to theu: 
existence and their government and it has worked well for them. 

Mr. Alexander. In the various pieces of civil rights legislation 
which you- have just referred to, thp period from, the late 1960's 
through the 1978 act, Congress required a very significant and a 
substantial showing as to the pattern of civil rights violations; Oon- 
sress went from the general 1968 act, which essentially dealt \n a very 
general way with the voting and the U.S. Commission on CiVil Kights 
«to more specific remedial pieces of legislation down the road, requirmg 
■ "specific showings of patterns and practices of abuses by private 
companies, by State and local governments, significant evidence was 
presented m these areas. Yards *of litigation. • 

The whole history of the Voting Rights Act of 1964 and its amend- 
ments is based on, you know, enormous support and enormous legal 
analysis. Enormous factual analysis showing substantial, significant, 
nonending problems where the good faith assumptions fhat our country 
placed upon iocal governments were not being met and we designed 
and devised specific remedies. ' 

We shifted burdens of proof. We took thmgs,out of State court. U e 
put it in the Federal district court. We gave the Attorney General a 

role and so on. ... x x t ]• ~ 

There is not that pattern of evidence with respect to Indian gov- 
ernments , -J, , 

Congressman Meeds. I understaiid that 

I am in effect, disagreeing with 'the general statement that you 
sim?)ly sit back, as I understood Mr. McNickle's statement yest-erday, 
and there are obviously degrees and we nre talking in degrees. But 
the general concent that brings them to work themselves out is kind- 
of foreign to my belief; that sometimes it is necessary for a govern- 
ment to take actions which dictate, in effect, a course of action, rather 
than to simply allowing things to work themselves out. 

Mr Wilkinson. Well, I think implicit m this recommendation, 
Congressman Meeds, is that Congress took very substantial, and in 
the eyes of manv Indians, extreme action of exactly this kind in 1968, 
and applied due" process, equal protection, many bill of rights guaran- 
tees to the tribes. . , , x n^u u 

There has been a mountain of Utigation under that act. 1 here have 
been actions against tribal governments that have been overturned. 
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the StaU of Washington; that the form and focus and the function of 
Indian gavemment should be allowed to vary as the local history, 
needs, ana culture dictate. - • „ 

I think Commisaoner Deer's own example of the Menpmmee and 
how they drafted their constitution to take mto their needs m coordi- 
nation in their whole process with their locd.goverainental officials, 
and a strong point of issue with the State of Wisconsm is a classic cose 
example of an Indian government desi^ne for their own needs. 

Mr Bruce. What about the traditional people. 1 ou know, if 1 
don't 'like the way my tribe sets up its government, can {gather- 
together a few people and set up Ai ather one, or can I say that our 
trad'tion is thus and so on, and we want that, and that is the situation 
as a Commissioner I used to get into. Don't listen to this IRA group, 
white man's group— come down here, we're meeting down here, 
traditional people who are the original. 

What do we do about that? . • ^ * .i. ^ 

Mr Alexander. I don't think we're suggesting that tnbal govern- 
ments in a particular tribe split up into three or four differertt govern- 
ments. That's suggesting that those tribal people who have a con- 
tiSm of a histo^ together and a politicaf identity be a"owed to 
choose the system of government that meets their needs and whatever 
fiionallmponents and whatever U.S. governmental co^^^^^ 
• There are many forms of government m this nation that work lor 

^^I^BrS^ Don't you think we ought to deal with that traditional 

^^3^r! tISor. I don't want to interrupt the conversation you're 
having on this, Commissioner. , ■, , 

Yes; I believe that traditional governments could be fonned. I 
think i have been sitting here biting my teeth waitmg to get back to 
Mr. Meeds on the appUcation , , . ..^^ 

Mr^ Wilkinson. Anybody who can look forward to a confrontetion 
with Congressman Meeds is a hell of a man. ui5««», 

Mr. DiIl. Most tribal governments: Do you consider a republican 

^Ti° AfExXri think there is an interesting phenomenon. Most 
tribal . ^vemm^rits today are basically structured to look somewhat 
similar to a traditional Western Euroi)ean government. 

Even when Congress passed the 1968 Ci^^l Rights Act/many of the 
tribJs pointed out that similar provisions were contained in tribal 
SnstitStSns There is divergency. The Iroquois Confederacy m N ew 
YoS State and gomg through Canada has a different form, of govern- 
ment. Thr Pueblos Save a Sifferent one, but most woulsl be-would 

' Mr*DuiIlSost would seem to be republican in form, that is electing 
officials; right? ^ 

Mr. Alexander. Yes. „«^„„*9 
Mr. Dial. But all would appear to bo democratic; corrects 
Mr! Alexander. limited. 

Mr. Dial. Limited democracy? . . ^, . . « 
Mr Alexander. In the Pueblo situation there is a mix between a 
theocracy and an election system for Pueblo councilmen. 
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Many others haven't been, but that act provides an extremely sub- 
stantial safeeuard for Indians and^non-Indians alike who claim abuses 
by the tribal government. It is not a popular act in Indian country. 
It was, as I say, a very substantial action by Congress, and I think 
exactly the kmd you are suggesting. 

Mr. Alexander. We ere not suggesting that Congress should not 
t act where there is a significant showing. 

We are suggestmg that Indian governments have been hobbled by 
tne lack of funds, by impositions of other systems and that' Indian 
country IS trying to develop its own systems and that they need sup- 
port and there well may be abuses which develop which require specific 
concessional action. i "^'^oi'owiin. 

'Ihere is an important ndnt that gets back to what Peter has i-aid 
earher, and what Mr. McNickle said earlier about the assumption 
about tnbal goven.ment. ^i^^v** 

1968 Civil Rights Act showed 
that most—and on Pubhc Law 280, where law enforcement became a 
very substantial issue, the term used in congressional debates often 
was a hiatus in law enforcement^the evidence showed that much of the 
problem was due to the lacl? of significant resources to run the systems. 

1 he evidence on the field hearing by Senator Ei vin's subcommittee 
showed OS much, if not more, substantial abuses in the law enforcement 
pattern bpr non-Indian government against Indian citizens in border 
to\wis. This evidence IS overwhelming. There are cases, there are case 
studies by Federal Government institutions; but the assumption 
seems to be, and that is what we are challenging, that Indian govern- 
ments are somehow inherently less competent than non-Indian 
governments. What we are -saying is that assumption is not valid and 
tnat thev deserve the same basic operating pnnciples, which is that 
they will act fairly and competently and judiciously and that thev 
need support. * j j 

. • We've talked about the 1968 Civil Rights Act and the cases arising 

}SSn iQRr^T'^^-"^'!^-* P"*^'*" of litigation under 

the—in 1968's Indian Civil Rights Act is substantially less than it is 
fornon-Indian governments m terms of abuses of power. 

We cannot point to one case, one single, solitary case where an 
Indian government has been shown to abuse the taxing power, which 
IS a heavy, emotional issue that is raised time and time again in 
held heanngs. We got allegations and we ask non-Indian citizens to 
testify in the field heanngs. We never got a specific example. We never 
^ «®* ^"^^^ ^ reported case and we've looked. 

Mr. Bruce. May I ask a quick question? 

Is It possible that, under 2 here, that you say sovereign authority 
of the tnbes IS the righu of the Indian people to form their own tribal 
government? Does that mean that it's po.ssible to have more than one 
government on a reservation? 

. Mr. Alexander. I would submit to you the Hopi situation, Thev 
nave a central government and they have delegated authority, some- 
what similar to a State, to local governments to run muni- ipal services. 
1 he Hopis have a central government in the nature of a centralized 
Mate government, they have local governmental authority. But what 
that term really means is that an Indian government does not have to 
look the same, whether it's located in South Dakota or be located in 
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Mn Dial. If the people of the tribe, you know, are perfectlj* happy 
with this existing government, whatever it happens to be, let us 
asdume it's a theocracy, isn't it somewhat a democratic form of 
government if they allow it to exist and if they want it to exist aa 
such? 

Pm sure you are not implying that any tribe is imposing a govern-' 
inent on their members that the members, you know really oppose, a 
majority of 

Chairman Abourezk. Would you yield that point? 

Mr. Dial. Yes. 

Chairman Abourezk. A«more specific M^'ay that I would like to 
ask that same question is: Isn't it true that it is a democracy unless it's 
imposed by some kind of force upon the people; if thoy accept a 
theocracy, that in effect is a democracy, because it'j^ the body of thoir 
will? 

Mr. Ai.EXAN'nER. If the govornmont rests on the consensus of the 

fioople, then it's a goyornment of the people. Democracy is not an 
ndian term, necessarily. It is not nece.ssarily nn Indian term. It is 
our term. 

Most governments and the information here is somewhat distorted, 
because most of it comes from anthropologists, rested on consensus. 
They are a consensus system. 

Mr. Dial. But it's not a white man's term. If you try to define 
it, you know, we can't define democracj^. The minute we try to dofine 
democracy it is no longer that/^o I am simply saying that we unu only 
say that democracy has certain charactmstics and that the variou-^ 
charanteristics that we find in tribal government* seems to me tluit if 
the people like it and they want it to exist, that is probably more 
democratic values^in tribal government than we are willing to accept, 
mayl)e. Right, Pete? 

Sir. Taylor. Commissioner Dial, I would like to respond to t!int. 
I would say that you are right, that in fact what the 1934 Reorgan- 
ization Act did, and the constitutions that were dra\\Ti up umlor it 
is, induce tribes into adopting a constitution. 

I'm not going to say those were imposed, so I'm goin^ to phrase it, 
induce thom into adopting a constitution, which i)ut tnbal chairmen 
in office for terms of 2 to 4 years to head this tribal council. 

The significant point to hie is that they put the tribal chairmen in 
for a fixetl term of office. To me that's foi^ign to the way the Indian 
nations did it in tlie i)lains areas. I franlSy would like to see those 
tribes— Xo. 1, L would like to soe Interior Department advise them 
that there are alternative ways of organizing their government. There 
is a real lack of invagination in that de[)artment over there. 

I think a ])arliamentary system would be very close and akin to the 
traditional way those plains Indians were organized. We were talkir.g 
about it last night. Pick up AMJUR and read why we couldn't 
recognize tribal governments. 

We couldn't recognize them because they were so damn democratic 
we didn't know who the leader was. People followed who thty re- 
spected and when they sto[)ped respecting him, they followed some- 
one else. My God, that's democracy under the Acorn Tree, or some- 
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thing, and we couldn't live with it because we didn't know who we 
were negotiating with. 

OK, 80 we've got' to have -somebody we can look to and sav, well 
this guy is the leader of the tribe. He can sign papers, he cai) do this, 
hxit a parliamentary system is closer to the traditional. I cannot for 
the life of me, understand the DGf])artment of Interior, 49 years now, 
who haven't gona out and talked about it. 

To get over to this other point, the 1968 Civil Rights Act and the 
Pueblos. There were 7 years of healings under that act and yet I don't 
believe once the concept of how a tribe forms its government, partic^p 
ularly in relationdup to the Pueblos, came out in those hearings. 

It may have been discussed, but the act clearly was not designed to 
interrupt that form of government. If that was the intont of the act, 
then I now understand why the Pueblos want to 'get out from under it. 

Congresrman Meeds. Poter, if I may interrupt you t^ere. I had 
just a little bit to do with the 1968 Civil Rights ^iit and as I ques- 
tioned the Pueblos about these very things, I was assured by the 




-impose state religion and we all know there are instances of the Peublos 
running: other religions off the reservations and everything else. 

So I hope you don't just take the record as indicating what the 
fact was. 

* Mr. Taylor. I don't want to take the record; but you know, I have 
another feeling too, that we keep looking at Indian tribes as if before 
we're going to give them full recoonition on tliis kind of thing, thoy've 
got to become model cities. They've got to become paragons of virtue. 
What do we do with a guy out here in Prince Georges County that six 
cops put 54 stitches in his head and the Department o'- Justice nHoi' — 
you lived here many :rears, you know what's happening in Prince 
Georges County, and tiie Department of Justice Won't investigate it. 
Congressman Meeds. I've lived in Prince Georges County for 

several years. , , . ^ ,. 

Mr. 'Taylor. I won't live there. I hve m Arlmgton. 

And this FBI thing. You know, we talk about it. We're so worried 
about tribes and my God, there's no evidence of those abuses ugainst 
fhe Indians. Lookvwhat the FPT did in Pino Ridge and 1 don't know 
what they're doing at Menominee right now,_ 

1 do loiow that one np]>rnpriate answer to it is, Senator Abourczk, 
what you did in, the lust term of oflice. You intrmluml a bill that 
would provide statutory guidelines for whon the FBI puts on their 
flack jackets and get out there with helicopters. They need that. 
Thev need guidelines. • • x -u t 

Tlie Secretary of Interior needs guidelines on recognizing tnbes i 
feel sory for the Secretary. For a radical guy, I think I'm awfully 
darn conservative. He does need guidelines nnd you are right too when 
you say that we need guidelines on State nnd trilial roojjeration. NVe 
do need to come up with that. But I'm 100 percent behind IJiariio 
when he s.^ys the first step is rr rnpnize these people as governments. 

If Congress will say ves, by God, John MarHhull was nght and so 
was Thurgood Marshall, Estates will start to talk to tribes. 
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We also have to trust that .the tribes are going to be responsible 
and this is the premise of S. 2010, the Public Law»280 thing. Tve 
said that at conventions of small tribes. I remember when it was an 
NCAI convention and the qqestion was why should NCAI support 
S. 2010. Some small tribes actually were opposed to that at first 
because they said we need State involvement with us and .we don't 
want to take it away. 

Then it became clear this wasn't forcibly removing the State, it 
' yras putting in the handn of the tribes the option to say how much 
they want the State involved; and once the State gets involved, if' 
the State really screws it up, they can pull it back and say, no, we're 
going to do it ourselves. 

These kinds of options are really vital and it really is what we're 
here about. 

Chairman Abourezk. I thiilk it's now a good time to break for 
lunch. 

Congressman Meeds. Could I just kind of summarize at least 
. . what 1 feel, however, that this section provides. It is a denial of one 
of the basic rights of all Americans, or a basic tenet of our constifu- 
— :^\onn\ foiTO of government ; that government derives its power from the 
consent of the governed. Paul, if you read it and literally interpret it, 
it means that you can have a government whicli is a theocracy. You 
can have a government which is a dictatorship; a government which 
is parliamentary form. Or you can have any other form that those 
who have the power on a reservation or within a tribe wish to impose. 
The^e is no right for those who are involved in the establishment of 
that government to vote for it. 
Now, is that an incorrect statement? 

Mr. Taylor. I would agree that it violates our Anglo-Saxon con- 
cepts of the way things should work, but we're also looking at the 
external -surface of this thing. 

I think l)robably Don and Paul are right when they say tliat these 
governments are responsive to their i)eoplo and they really do rest 
on the consent of the people who are there. 

The one comment I would make is, that from what I've seen in 
Pjfcblos, most of them are so small they could have their own 1776 
if5l2 gu^s would pick up a shotgun, you know, and if the system is 
not restmg on consent, we would have had 12 guys pick uj) a shotgun. 
A little revolution to have their own constitution. 

Congressman, I suggest that the people in Pueblos like the system 
that they have and the day they don't like it they will do something 
about it. There isn't an individual that's fded a petition with the 
Department of Interior to suggrest preventing those things. 

Congressman Meeds. That is so reminiscent of statements that 
used to come out of the South, that blacks like the situation they 
have. So reminiscent, Pete. 

Mr. Alexander. But I guess thv difference here is in that situation 
you had the white Governoi^ and attorneys general ol those States 
testifying. 

Mr, Sunimer of Mississippi i? probably the classic example of what 
we're talking about hero. This comes from field hearings on the 
Indian people and not just tribal chairmen. People have problems 



10 i 



S '100 

V 

with those trihal governments, nobody is denying that but when you 
follow up and say how do you want to resolve that ami they say we . 
want to I'C'solve it in our tribal government, we want to build those 
mechanisms hi our tribal governments that meet our needs. 

Those Indian people were not telUng us in ©ur field hearings anros?s 
the country that they wanted the Federal Government to come iii 
4»nd impose structures and standiinU on those tribes. They wanted 
the Fe(leral Government to provide the sujiport mechanisms to help 
them to develop the full governmental systems that met their local 
individual needs. , .1 

And we had comj^rtints. We had compliiints from nounoiimen, wc 
had complaints from individual Indians about how a ])artictdar house 
was allocated and so on, but they wanted to be able to (levelop those 
mechanisms and those remedy systems through their tribes. And they 
suggest remedy 'systems that arc different from those that are used 
by the States on(t that are used in the Federal system. 

Some of them are innovative an(l some are creative, Fv.e seen more 
responsible tribal government than I've seen in my. own county which 
has a good rei)utation. Those tribal governments go on their loc^ul 
television and radio shows every Saturday morning and inform the 
people of what's going on and usi' newsletters. There is more h)cal 
gohig on on those tribal levels, there's more creativity coming out of 
there today. I would rather be in Judge WiUiam Rhodes' tribal court 
than in most courts of the State of Maryland if I got arrested for 
something, because that mjui is fair and just, and those tribes nre 
creating viable, evolvmg systems that need support and need to be 
different. , , 

Mr. Dial. I believe we will hnvo one more ^statement before we go 
to lunch, right, Mr. Chainnan? 

Chaimian Abourezk. All right. ... , ^ 

Mr. Dial. Paul, the Constitution -f the United States guarantees 
the States a republican form of government, right? 

Mr. Alexander. The Constitution of the United States is a gnint 
from the Stntes to the Federal Government, delegating authorities 
for the Federal Government. , , ^, . . , 

Mr. Dial. OK, ves. Now, no iimendmcnt of the Constitution, the 
oiigin'nl Constitution, the original art'uN's, no amendments— what, 
do we have now, 25 or 26, denies tribal govornnient or says that 
tribal government has to have a republican form of government, 
right? So, we would assume then thnt certain inherent rights reside 
within the peoijle of the tribe to dctcnnine their own destiny in tht> 
way of government as long as it doesn't make war on the United 

States. , . , . , , 

Mr. Alexander. You're back to 1789 which is the— the answer is 

A-es but there are 

^Mr. Dial. OK. . 

Mr. Alexander. There are two minor rlarificntion pnmts. I he 
tribes were not a partv to the U.S. Constitution. The mention of the 
tribes are in th.at the 'United States took unto itself the authority Ui 
regulate Indian nations from which in this legal system stein> the 
plenary powers doctrine. . . , . , 1 

Mr. Dial. The whole idea though is there is nothing there to deny 

in fact. 
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Mr. Alexandbr. No. 
. Mr. Dial. OK. . . ' 

. Chairman Abousezk. We'll be in?recess until 1 tl6, 
[Whereupon the meeting was adjorned at 12 :15 p.m7 to reconvene 

at l:15p.m.l , „ . 

- ' Aftbrnoon Sessiok 

Chairman Abuurbzk. The session will resume. The chamber will 
come to order. ^ , 

I want to just inform the Commission that we are gomg to have to 
disfeuss on, probably, Monday a question of revising dates for ad- 
ditional markup sessions and maybe we will have to discuss extending 
the time for tne submission of the report and I have asked Ernie 
Stevens to put some stuff together-'for purnoses of that discussion. 

We'll spend a short time on that Monaay, because as more and 
more people are coming up and telling me that certain timetables are 
vital and so on and it's something we're going to have to take up and 
deal with. Where did we leave oflf? . ^ 

Mr. Alexander. We were on page 10, No. 2. Inherent in the 
authority of the tribe is the right of the Indian people to form their 
own tribal government in whatever form they choose. 

Chairman AbouriSzk. AH right. . 

It seems that we have gone rather thoroughly mto that subject, 
^rd like tQ move onto the next one, unless there is a member of the 
Commission who wants to discuss that further. 

Congressman Meeds. Mr. Chairman. I won't dwell on this, but I 
' think it's something that we certainjy nave to consider. WeVe con- 
sicJered the authority— the form o! Indian goyemm«its. We have not 
discussed over whom this control and authority refitches, and I think 
I know the answer of the Panel. However, we should discuss it just a 
little bit. , , ' . 

If I have the basic philosophical problems with the concepts of 
total sovereignty and the right of tribal governments to choose forms 
alien to my Anglo-Saxon concepts of government over Indians, I 
have the same kkid of problems in the assertion of those powers oyer 
non-Indians who do not have any voice in the promulgation or exercise 
of those powers. 

Let me just give an example: the power to tax on Indian reserva- 
tions. Let's use a reservation which encompassing checker boarding 
in which non-Indians have resided for many years and received title 
to their lands because of expansionistic policies by the Federal Govern- 
ment. The non-Indians acted, in good faith. Let's say a decision is 
made by the governing body of the tribe to impose taxes or for that 
matter to assert any of the powers of the tribe. These non-Indian 
people have no right to vote or participate in the decisionmaking 
which leads up to the deciaon to tax or to assert any of the other 

powers. 1 . i. I. 

How do the task force reports or the recommendations of tne 
Panel deal with thatproblem. 

Mr. FU.K1XS0N. Well, first of all, Mr. Vice Chairman, the report 
- does recommend that Indian tribes continue to have jurisdiction over 
non-Indians, and in th^ area of taxing specifically. That recommenda- 
tion will come up soon. 
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Congressman Mbedb« In another place; perhaps we 'should wait 
then. 

Mr, Albxandbr. About page 68 of this chapter, when we get into 
yeiv s^eoifio jurisdictional issues, 58 B and C. 

Chairman Abourezk. Of the same chapter; if it^s in this chapter 
you^may as well discuss it now rather than putting it off. 

Mr. Wilkinson. All right. First of all, 1 know I am repeating my- 
seU, but it is important to repeat thip Congressman Meeds, the staff 
recommendations do not involve a concept of complete soverei^t^, 
pf t&tal sovereignty. It is a limited sovereignty, us all soverei^ties m 
practical terms are, and so we are not tallang about total sovereignty. 

The Congressman poses an example bf taxing non-Indians. I wish 
to make it <€lear on the record that the most esdiau^tiver^ series of 
hearings in the history of Indian affairs has uncovered/to my knowl- 
e'dge, no example of any claim of imf air taxation bv any Indian tribe. 

So we are talking about^ situation that has not been shown to exist. 

Congressman A^bbds. Before we get sidetracked, I used the tax as 
an example. I don't have to use that. We can say any decision which 
affects the lives of people who reside in an area by a body in which they 
have no sav, no vote, no representation, and so on. 

I used the tax as an example, just as a measure which 'would be 
representative of this broad area of decisionmaking without the input 
of those who are affected. 

Mr. WiJiKiNSON. All right. I think it is appropriate to begin by 
saying that those same hearings uncovered very, very few, and J 
thmk we^re ta^kinls about one or two examples of non-Indians claiming 
abuses by trioal councils of the kind in your hypothetical. 

There are'concems 

Congressman Meeds. Well, they didn't hold any hearings in north- 
west Washington then, 1 have to say that. 

Mr. Wilkinson. Well there might have been various reasons. 

Congressman Meeds. That's beyond the point., Fm asking a theo- 
retical question. 

Mr. Wilkinson. All right. First of all, I think there is a series of 
decisions by the Supreme Court of the. United' States that in my 
judgment is extremely important and hasn't been mentioned yet. I 
think it might be worth mentioning. 

In Morton aeainst Mancari, a 1 973 decision ; in Fisher against District 
Court, a 1976 decision ; and in Moe against Confederated Tribes, a 197fr 
decision, the Supreme Court of the United States for the first time, I 
think, spoke with absolute clarity to the question of equal protection as 
it applied to Indian tribes. 

In Morton against Mancari the Court found that a hiring preference 
in the BIA in favor of Indian tribes was not unconstitutional, because 
it wasn't based on race, it was based on a political relationship. 

In the Fisher case an Indian was not permitted to go into State 
court because the situation involved a guardianship which had reser- 
vation contacts. The Court found then that Indian matters must go 
only to tribal court and that that's not a violation of equal protection 
because a tribe is a political body. 

It is also established that tribes have the power to determine their 
own membership. Those principles taken together, along with many 
other statements and cases, I thmk, make it clear that existing law does 
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prevent the kind of situation the Congressman is speaking of. But, I 
think the Congressman is going further than fisking is this fair. He is 
asking whether it should continue. And 1 wisH to emphasize that it is 
another extremely fundamental question as to whether non-Indians 
should somehow nave the right to participate in tribal government. 
The clear message from Indian country is no. The beHef is unanimous, 
I think, that tribal govommonts are tribal affairs and should be 
limited as sucli, 

• Now, if a non-Indian claims to be in anyway disadvantaged by 
action of the tribal council there is an extremely sophisticated and 
adequate series of remedies under the Indian Civil Rights Act of 
196S, And again, I emphasize because I thiAk it's so crucial, the 
ec[ual j)rotcrtion and due process provisions have been applied to the 
tribes under the Indian Civil Rights Act, • 

That speaks directly to questions which I suggest are hypothetical 
at this point, but nonetheless clearly should be inquired into, con-, 
ceming discrimination on the basis of race, . ^ 

I'he Civil Rights Act does speak specifically to that and it periftits 
recourse to tha courts. That is not an act which is favored by trjoes, 
but it exists and does provide those kinds of remedies, \ 

I would suggest again as a final mattm-. what in my judgment, 
is one of the four or five most basic principles tliat tlio staff has rec- 
ommended to the Commission, I just th>k it is so terribly important 
and ought to be a guiding principle for congressional policy. It speaks 
directly to the Congressman's question. It is the very simple statement 
on page 50 B, which could go a long way to determining now Congress 
is'ffoing to deal with^^^ndian affairs in the future. 

This is the finding that staff recommends the Commission endorse 
that I believe is most directly relevant: "Federal policy concerning 
tribal sovereignty must be premised on the assumption that when 
confronted with Options the Indian people will act intelligc^ntly, 
resi)onsibly and fairly whon exorcising powers ojf self-government/' 

There has been no showing that tribes are acting otherwise, Coiijcress 
so often only acts when there is a substantial showing and where 
there is a serious situation involved. ITiere has been no such showing ' 
here that the tribes are acting othemise. It just seems to mo that 
recognizing the fundamental i)rinoiple that luis just boon suggested — 
that tribes act fairly — is not only an api)roj)riate way for Congress 
to act but is basecl on cmpericuil evidence that has been discovered 
in the fields 

Congressman Meeds, Are you aware of any cases that have been 
brought in any courts in whi('l?txon-Indians have alleged a viohili(m 
of the equal j)rot«ction provision^n( the Constitution because they 
dill not have represt ntation or an inputs of some kind in the decision- 
making process in tribal bodies which regulate ihenj? 

Are you aware of any cases involving that basis? 

Mr, "TAYLoH, Congressman Meeds, there io total silencQ from this 
table, which I can only interpret is that all three of us answer no, we 
are not aware of any, 

Mr, Wilkinson, I'm not nAvare of one, I am aware of cases brought 
up in the act by non-Indians but not on the point you suggest. 

Congressman Meeds. You are aware of the case of Baker w Can 
which the U,S, Supreme Court held, in effect, that due process in- 
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eluded not only the right to Lave rei)resentatioif, but that represen- 
tation had to be basea on a proportion of the population ox which 
was mea^gful? 

That is to say equal protection meant equal input in the selection 
•of those who represent the Government. 

Mr. Wilkinson. Yes; and that dealt with the republican goyem* 
ment clause, I believe^ which is not involved here. ^ 

Con^essman Mbedb. Well, I think it dealt also with the equal 
protection clause. 

Mr«. Wilkinson. Yes: it did. 

Mr. Taylor. Also, Mr. Meeds, it dealt with State compliance with 
their own constitutional requirements ard Baker v. Carr was limited 
to one mar, one vote in the House of Representatives. There was a 
second case 1 year later that extended that doctrine to the- Senate in 
the State Qovemments. 

I can't recall the name of that second case. It's my personal opinion 
aifd \i ilwajTb has been that the Supreme Court rewrote the history of 
•this countrv in that decision; I thmk they were absolutely wron^ in 
that secona case, but in Baker v. Carr they finally said, after I think 
40 years of efforts,, to get reapportionment cases into the Federal 
courts, they finally said, well, we said it's a political thicket but at 
long last We're gomg to step in and do what we should have done 40 
years ago. i , 

Congressman Meeds. Well, let's assume that the theory 6i Baker v. 
Carr !^as applied by some non-Indian within the borders of a reserva- 
tion who was affected by a decision over which he had no representa- 
tion and no input. Don't you think a court might hold tnat **due 
process" means that people who are affected bv the decisions of tribal 
cpuncils^n which they had no injput, might be denied equal protection? 
* Mr. Wilkinson. I would be cleeply surprised. 
' * The Supreme Court, has made a series of decisions involving the 
Navajo Nation, concerning questions involving non-Indians. Vm not 
suggesting that the Question vou are raising was discussed by the 
Court. But there has been suclx a continual ratification by the Court 
of the Navajo form of government, the Court continually pointing to 
it in a very positive way and emphasizing the strength of that govern- 
ment, that It would just be very surprising, and 1 know of no case 
which would support that kind of result. 

My recollection is, and I should have it in front of me but I don't, 
that the recent ninth circuit decision in Oliphant against Schlie dis- 
cusses the argument that you are suggesting. But I am not suggesting 
that it isn^t a question worth raising. 

I just would find it very hard to believe that a court would rule 
that way. 

Mr. Alexander. The Baker v. Carr typecases under Hhe Indian 
Civil Rights Act pertained exclusively to Indian acts under reap- 
portionment with a councilmanic district and there is in Groundhog 
and Keeler a finding that it was .not the legislative intention to force 
tribes into a republican form- of government for Baker v. Carr purposes, 
however, so — the following line of cases, where tribes selected such a 
fonn of govemment and used coimcil districts they would be held to 
those standards. 
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So, thD courts are fairly consistent in this area in not taki^ the 
whole voting reapportionment line of Federal cases under the 14th 
Amendment. 

Congressman Meeds. As to Indians? 

Mr. AiiEXANDER. Yes; tlioiie cases are as to Indians. 

Mr. \ViLKix.soN. Now I want to return briefly, and I hope this is 
even more responsive, to the recent rases involvinfj equal protection. 

Ihev hold that an Indian tribe is a political entity, a govern- 
mental entity and not a racial entity. Wo have lots of, noncitizen'* in 
the United htates who can't vote. The noncitizen of ^he tribe residin" 
on the hind should be in the same posittori. If that person lias not 
been accepted into the tribe, into the poUtical entity, that person 
shouki'not bo permitted to participate. 1 really am sati.sned that 
that IS how the court would come down. 
- J fi'el obligated to repeat, that any question of perniittin'' lion- 
Indians to vote in (nbal affairs would be one of the most extreme stons 
of abrogating tribal sovereignty that the U..S. Government has'ever 
taken. 

Congressman Meeds. But you wouldn't deny that Congress has the 
power to do that. 

Mr. W1LKIV.S0.V. There is no doubt in 'my mind that Con'rress 
has the power to do it. 1 just start thinking of the mid-lUoO's wlu'n I 
think of that kind of concept. I think it's that fundamental. 

Mr. TAY1.0H. I would condition that remark to the extent that 
Congress would have the power to deny recognition to the acts of 
tribal governments over non-rliKlinns, unless they .allowed non- 
Imlnms to participate. The Congress does not have tl'ie power to open 
up the tribal political process ani. allow non-Indians to vote in those 
tribal processes. \ on can conditiim the power of that tribe but I 
would say that it's beyond thv jurisdiction of the United States to 
open up the i)()litical processes of the tribo and dictate electoral 
process. 

tt'V''*. A'''^^'^^'"^"- about beytmd the jurisdiction of the 

United States needs to be expanded on and that is simply a point 
that It IS the U.S. courts that (h'termine whai the U.S. jurisdiction 
IS and to repeat what was said to us freqiiently in Indian country 
_ Iho question of the jmwer of the United States which is based on 
Us system is a question of might in its final analysis;. 
So that need<< to be stated. 

Congressman Meeds. Isn't any legal system, in the final analvsis, 
baspd on the ability to enforce. Isn't that what you are^uvintj? 
Mr. Alexajideu.'Ws. 

Congressman Meeds. I wouldn't disagree with that. 
Mr. Whitecrow. Will the gentlonrrn yield? 
Congressman Meeds. I have finished. Thank you. 
Mr. Whitecrow. Thank you. 

I would like to- find 'out just exactly where we are now for my own 
personal information. ' 

Let me tell you what I think I understand after all of tliis conversa- 
tion now. I think that 4t's my understanding now that we are rec- 
ognizing that a tribe is a government, that a tribe has sovereignty 
that tt tnbe would have jurisdiction over its geographic boundary area.' 
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Now, one of the questions that I w rstand is under comideration 
here is whether or not nqn-lndigns would have legal votmg rights 
within that tribal area. .i_ u . 

Nowf one of the questions as I see it, is the fact that a. tnbe has the 
right to determine its own citizensliip. I would like to pose this ques- 
tion to the staff. 

Supposing a tribe then assumed a jurisdiction over its geographic 
boundary, applying its soverei^ right, coming under the plenary 
powers or the Congress, recognizing all of those citizens within its 
DOimdary as members of that tribe. 

Now, weVe getting away from blood relatioaships here. In this 
event then, would the Federal Government still be responsible for the 
delivery of services to all those tribal members whether or not they 
W^re of Indian descent? 

Mr. Wilkinson. Well, Vl\ answer that, and 1 hope people will 
speak up, if they have an addition to make. , 

I believe right now, under present practices, that the Bureau would 
not provide those services. In my judgment that ])ractice is highly 
cinostionoble, thrt it may well be required of the Bureau to recognize 
tnat tribes have the power to determine their own membershif) 

X.fr. Whitecrow. Say for instance we did. Say for instance this Com- 
mission did come up with this recommendation, that allowing a tribe 
to assume those jurisdictional processes and recognizing the fact that 
the tribe has the sovereimty to do so. Then, if the tribe or then those 
non-Indian persons residing in its geographical area as members of its 
tribe, would we not have to recommend legislative action also to ex- 
pand those treaty rights? , . , , 

Mr. Wilkinson. I think that the kmd of problems you're sug- 
ge5>ting would come up. Yes. 1 think that there would be a number of 
additional acts that would have to be passed to account for this 
unusual situation. Yes. , 

Mr. Alexander. To get back to our trust discussion of yesterday 
of the prime obligation of the United States being to the political 
entity of the tribe, they will decide the notion of social services from 
that moment. There would at least at minimum, be an obligation to 
support the government and the resources of that population and the 
government services which relate to the permanency of that 

government. , , . # • 

Mr. Whitecrow. It goes back to my basic question from the mitia^ 
tion of Ahis whole Commission. • . 

Did the Federal Government make treaties with quarter blood 
Indians, did they make treaties with half bloods, full bloods or did 
thoy make treaties with tribes; and did they at that time tell the 
tribe who its members were? " , • ^ • • 

Mr, Alexander. The Federal Government's relationship is a polit- 
ical relationship between a government, the United States and a tribal 
political unit, a tribe. Not treaties with individual persons and not a 
political relationship with intlividual persons, , 

^^r. Whitecrow. Well, knowing Indian people as I do, I am sure 
that very few of them would actually accept any non-Indian into the 
tribal membership. I'm sure this would never come about. But what 
I'm trj'ing to get over hero is what kind of process could be developed, 
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where W the non-Indians in that geographic area could have some 
form of representation. . ' 

Mr. WhArton. Specifically to respond to that, Mr, Whitecrow, it 
wouldn't require a tribe to accept into its metnl^crship as a member 
of the tribe, all of the non-Indians within its territorial jurisdiction to 
accomplish what it is that you're getting at. 

I A tnbe for mstance, to take the example of taxation could set up 
specific taxing districts in which non-Indian people could have repre- 
sentation and a vote with respect to specific things like taxation, like 
zoning, like environmental control which wouH not require member- 
ship in the tribe but would allow tijem representation in those issues 
which specifically relate to powers being exercised over them on those 

^ kinds of issues. 

Mr. Whitecrow. I suppose what Vm getting at here is the fact 
that a tribe would have — if a tribe has sovereignty, a tribe would have 
that sovereign right to determine its membership the same- as th^ 
U.S. Government has the right to determine who is a citizen of the 
United States; is this not coiTcct? 

Mr^ Whartox. That's correct. 

Mr. Alexander. On Mr. Wharton's point, there is an example as 
I understand it that came up in our northwest hearing where the 
zoniiig commission has non-Indian representation on it. 

Different governments organize all of these functions differently. In 
some States we have ajjnointed school boards. In some places' W3 nave 
elected school boards. The populations that respond or choose those 
entities that exercise zoning power, taxation power, education power 
are defined by the gov-^mment. But, they may be appointed, they 
may be elected, for some purposes they may be narrow districts, they 
may be broad districts. 

All of this though, negates one point in the tribes obligation under 
existing law in exercising any of these functions, it still has tq use 
fundamental due process — the administrative due process. 

If you are determining to zone someone's land, they have hearing 
rights, they have the same rights that you have as a citizen in Okla- 
homa with a piece of land in Nevada. You have administrative rights 
as to what is done with that land. You have representation, you Inive 
court action, possible to jjrotect your interest. Which is how most of 
us in fact do protect our interests, through these various and sundry 
proceedings, be it taxation, be it land use, be it an environmental 
issue. 

Commissioner Whitecrow. Well, then what I see here — I don't 
really see a great deal of difference in what we're talking about here 
and vhat we currently have in existence in the country. 

The fact that when I come into Washington, D.C., or for that 
matter, any of us when we come into Washington, D.C. We pay 
taxes within the District of Columbia. We also pay taxes wherever 
we may go and we don't have representation on those city sales taxes 
and what-have-you, so I can't really see whereby we would have any 
great difference, if weMl sajr as an example, a tribe would apply a 
sales tax within its geographic boundary area of jurisdiction. 

I can't really see that *re're having that great of a problem. Now, 
maybe I'm wrong. Maybe I'm not seemg the whole picture. 

Congressman Meeds. Will the gentleman yield? 
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Commissioner Whitecrow. Yes. . 
Congressman Meeds. The major difference is that most Amencans 
have some representation in the decisionmaking processes in the place 

ItT clear you don't have any input into the decisions of the city 
of Washington, D.C., if you don't live here. But if you do live hei-P, 
you have an opportunity to vote for the people who make the decisions 
which affect your life where your residence is. I think due- process 
requires that opportunity not in South Dakota or someplace else, 
but in the place where you reside. That's the difference. 

Commissioiier Whitecrow. Let me ask this question: In that case, 
how about these people who are aliens and they are subject to taxation 
without citizenship? ^ , . , . , 

Mr. Wilkinson. That is the situation I was thinking of. 

I think that there are many, many people who live here who are 
not American citizens who have no vote afc>.«ll. However, they have 
chosen to come here and are not citizens of this covmtry. People chose 
to go to an Indian reservation and traditionally did not have a vote 

in that government. ... * 

■ " And, In my judgment, that is not imconstitutional. • . . 

Congressman \1eeds. Well, again, there "is a distinction' there. 
You're talking about aliens who have come into this country 

^°In^the mstance where an iudiviilual goes to pu Indian reservation 
and resides, he is an American citizen nud he is vpsiding on Amenc»ui 
territory. Although it is an Indian resei-vation, it is still part of the 
United States of America . 

So that's a very substantial distinction. , 

Mr. Wilkinson. Well, again, it's the tliiead of international law 
that weaves through Indian law that is not a figment of anyone s 
imagination. It is not a ratiical notion. It appears m the cases and I 
deeply believe that the analogy is fair ami wouUl be upheld by the 
court that a person choosing to reside in an Indian reservation tloos 
not have a right to vote in that tribal government and that that is not 
a denial of anv constitutional right. They would still have the right 
to vote for State officers, for Federal ofhcersj but not in the tribal 
government. Thov are not a member of that nolitical unit. 

Commissioner*^ Whitecrow. I wouKl like to ask a question in 
regard to this: If this is the case, and if this is the situation that we ro 
looking at without rej)rost'ntation, what about the— we'll say thi> 
nonmilitary individual, entering a military reservation anil coming 
under marshal law? 

You have no representation m the ilcvelopnu^nt of those coili's. 

Mr. Wilkinson. I think that's right. , , • i 

Mr. Alexander. His reT)resentation just to take the point that 
Charles maile a while ago, his representation and his vote is throu^'li 
the U.S. Congress. , , . , 

Mr Taylor. I have a little difficulty debating these nuestions on u 
high theoretical level and I think it might help if we talk about some 

^*^First of all, on a theoretical level I woultl like to exi)ress my agree- 
ment with Mr. Wilkinson and Paul. But, it 0(curs to me we're (IcHhiig 
here with some very practical problems and if the tribe is going to be 
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the primary government within the reservation, it has certain re- 
sponsibilities. Hopefully in the long run, what we're aiming for in 
^tribal government is that they are economically independent, that they 
fimction on the same financial base that the other governments in 
this country are functioning under. And I think that the due process 
protection under the 1968 Civil Rights Act provides a cushionmg 
effect here, which tends to cut out arguments of non-Iudians about 
their fears. 

But, wheh we start talking practical cases, I was at Lummi Res- 
ervation and that reservation sits on a peninsula, a very attractive 
land out there and lion-Indians have purchased parcels of land out 
there and built nice homes. And Congrgssmari, IMl have to defer to 
you on this one, but I don't think there is a fire station within a good 
many miles of that place. Now if the Lummis are goin|» to have 
government and one of their functions is going to be to deliver firo 
protection, the obligation should be to deliver that protection on a 
nondikcriminatory basis to everybody on that reservation. 

By the same token, they should have the tax power to raise the 
money to buy the fire engine to go fight those fires. 

That*s the kind of tax authority, we're talking, a^^ 
Reservation, Menominee, with just 300 non-Iiidians— are we going 
to say that 2,300 Indians have to nay for the fire engine that has to 
also be used to help those 300 non-Indians? 

r think those peonle have an obligation to participate financially. 
Now, I do like the iaea and I hear this thing about ^ akima. 

It more or less supports a paragraph in nere that tribes are going 
to act intelligently. There they\'e come up >vith a system on their 
zoning ordinances where they are allowing the non-Indian participa- 
tion in the tlevelopraent of these ^lecisions. 

I leully think tne record, if we stoj) and take a look at it, time and 
tiirie again will show tribal cooperation or at least the extension of 
the hand of cooperation. 

Congressman Meeds, Peter, if I may depict a bad example. The 
Lummi Reservation is in fire district 13 as a matter of fact. It's a 
very bad example of what you are trying to point out. The facts are 
j ust the opposite. 

The fire district which covers the reservation is a fire di^^trict under 
State law. The fee holders are the only ones who are taxed for it. An 
average of 78 percent of the calls are made for Indian homes and 
families, yet the Indians i)ay not 1 cent toward the maintenance of 
that fire district and the non-Indians are incensed about it, and i 
don^t blame them. I've met twice with the tribal authorities there. 

(Jn one occasion I met with Sam Cagey, on another occasion with 
Vernon Lane. In the meeting they indicated they agreed that it was 
not i good situation and that the tribe ought to be participating and 
that they would try to see that the tribe did participate. The first meeting 
I had with Sam Cagey was about 18 months ago and there's been no 
participation from the tribe as yet. I hope it will be forthcoming. 

But, that is not a good example and 1 want you to know that. I 
wouldn^t have pointed that out except for the fact that you brouglit 
it up. 

Mr. Taylor. I'm glad we hit on this because these are the kmd of 
hard cases that are bothering you and they are bothering me. I thint 
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the example of Lummi— it's too bad I chose Lummi in view of the 
response, but it does show, I think we are potting this out — what we 
are trying to say in this document, perhaps Quinault or Warm Springs 
would have been a better example or Menominee, but it's pointing 
two things. U's pointing, I think, to allowing? those governmental 
processes to go. It's also pointing to the need of Indian tribes toward 
nccei)ting responsibility. This Commission, we have to point our 
fingers at every sovereign in this country, that Indian tribes are not 
exempt from that, but so are States, counties, municipalities. Congress 
and the E.xecutive. 

Mr. Alexan-der. But, it will also take us one further step, which 
is something we were discussing this morning, which is a need for a 
mechanism to work out the intergovernmental relations supported 
by the Federal Government. The situation on Lummi, on the fire 
district could be in total reverse. 

It could be northern California or southern California where there 
is denial of fire services to Indians. In the Colville Heservation, you 
have had an exaniple for quite a number of years before the tribe 
started its own police department of a substnntial economic contribu- 
tion to the cpuhty sheriff's department in the six figures. And you 
now have a situation where a tribe is frui^trated by the lack of the 
ability to get approjnnnte nondiscriminator services from its non- 
Indian neighbors and has reasserted its concurrent jurisdiction on . 
law enforcement and has done it to such an extent that non-Indian • 
•rovernments in the area are contracting services from the tribe, in- 
stead of from the non-Indian county. That type of tribal government 
needs to be supported and mechanisms need to be established and 
developed to try to help this process along, which takes .is back to 
where we were this morning. 

Commissioner Whitecuow. Mr. Chairman, I certainly wouldn't 
want to put one of our fellow Commissioners on the spot here, but 
we have one of our Commissioners that is the chairperson of one of 
our recently, newly recognized Indian reservations and I recognize 
Commissioner Deer as a very able and capable individual, fair in all 
respects, not only to the Indian but to the non-Indian alike, and I 
%vould like to ask a fellow Commissioner how you view thin particular 
situation, jurisdiction, sovereignty and due process wlu^reby you 
would provide services, provide for relationships with the non-indian 
in your reservation area. 

(Commissioner Dekr. That's a big question. I was just commenting 
to (Congressman Meeds about it, and our situation and Menominee. 

We do have a cooperative relationshij) with the ^'ounty government. 
We do have contracts that have been negotiated between the Menom- 
inee Restoration Committee and the county government for different 
arrangements. 

We feel that being in the majority, both in the restoration committee 
and in the county government, nnal must sav, that 1 1 of the members 
of the county boanl of supervisors are members of the tribe, tluit we 
do have an obligation to the non-Indian in our area. 

In response to your question about the jurisdiction, I would point 
out by reading earlier of our association of jurisdiction in our 
constitution. 
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Now, of course we realize that there perhaps will be court cases 
on this but this is what we are doing now, asserting our jurisdiction 
and I think that this is what tribes need to do across the country, 
assert some of the sovereignty and jurisdiction that has been eroded 
and has been diminished over the years. 

I donH feel that in our situation at Menominee that we will have 
an antagonistic situation. That we are taking a reasonable approach 
with the county and with the State; and I feel that once our tribal 
government is m full force, that tUs will continue. 

Now, I don^t know if this answers all your questions, Commissioner 
Whitecrow. TU be happy to respond to any points you think I might 
have missed. 

Commissioner Whitecrow. Thank you, Commissioner Deer. 

.Just one thing that I think really has a ^r^at bearing upon our 
whole total discussion here insofar as recogmzing a tribe, its tribal 
govemment, recognizing that a tribe as a government must begin 
trying to finance itself and function as a representative of the people. 
I would like to go back to Public Law 93-580, a law that really sets 
this up. I would like to read the congressional findings that established 
this particular law. 

Congress, after careful review of the Federal Government's his- 
'''^^ toncal and sUjeciat 1^^^ with American Indian people, 

finds that the noUcy implementing this relationship has shifted 
and changed witn changing administrations, and in the present years 
without apparent rational design and without a consistent goal to 
achieve Indian self-suflBciency. 

" That self-suflSciency to me is something that the Federal Govem- 
ment is after, something that the Federal Govemment really and 
sincerely and truly wants to come about, and the only way that I 
can see Indian self-suflSciency can be attained, is through reestablishing 
a tribal govemment so that it could become self suflicient. 

If we are really and truly looking at that, I think we must look at 
this as sweeping change and we must realize we are going to have an 
' educational process. 
* And, Commissioner Deer, I think your attitude and your approach 
to this is certainly a very reasonable and a very intelligent approach 
to what you have going on and I feel that I can speak for all of those 
other tribal leaders that I am fanoiliar with. The^- too have the same 
concern, the same approach and I don't feel we can look for ^ny kind 
x>( radical change insofar as their approach to their responsibilities. 

Congressman Meeds. Will the gentleman yield? 

Commissioner Whitecrow. Yes, sir. 

Congressman Meeds. The gentleman just recited some words which 
had some connection. I must say that from time to time Pve been 
called upbn to eat my own words and I Ve found them largely palatable. 

Mr. Taylor. I don^t know whether we Ve exhausted this tax thing, 
but I feel that some of these questions like *tribal jurisdiction over 
non-Indians — the criminal law field is a good one to examine this in. 

I^m sure all of us at this table have some special situations we know 
of but, you Imow, law and order is obviously something that is to be 
desired. Non-Indians want it, Indians want it. 
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. * I don't Hoe how you can have law ancf order if you saj' that a tribe* 
cannot, per se, exercise jurisdiction over a non-Indian. 

That's a position that the Department of Interior has taken for 
about 40 years. Actually, this case is finally cominfr un, Oliphant 
iSVA//^, just decided by the ninth circuit. It comes off the Su(iuanush 
Reservation and, incredibly, the reason that the tribe took jurisdic- 
tion of a non-Indian was that they had only recently gotten a cousii- 
tution or regained their legal status. Tm not sure just what their 
• situation was then. They were a very small tribe and they had not 
been told yet that they didn't have jurisdiction over a non-Indian, 
Thev fell into the thing, 

Tlie first case on the Sucpuimish Reservation arose on a parcel of 
tribally owned triist lan<l within the r(»><ervalion boumlary. The fact 
situation is very compelling. The tribe Vas having an anmud cere- 
mon\' powwow or something. Every \ ear there is a very large number 
of neople that atteml that — that ha<l gone to the reservation. 

The tribe called the local county slu^rifl' and asked him if he woidd 
station a couple of dej)uties out there to help uunntain law and order. 
His response was, 1 don't have the manpower to do it: Til be in my 
office; Tm 40 miles away — I think it was 40 miles — and if any prob- 
lem arises, just give me a call, 

Tliey luid a complete absence of law ami order authority. Sure 
....... .,. . • ^ ^^jj^mgif^ 'a!)c)Ut^3 o'clock in ihe inorning'tt non-Indian- got <:rocke4l.aud 

a tribal poli(;e officer went over to try to restraui him and the fellow 
took a swins: at the cop, A very unwise thing ever to do to any police 
ofli< er. So, he wound uj) in the local jug, which happened to be a juil 
downtown, a non-Indian town that thev had a contract with. 

All right. That's the Oliphant v. Schlie case. There's anotlu^r one 
couiing behind it, the lielqanle case. 'I'he next (piestion Is, does iho 
tri!)al jiu'isdiction — W(»1K the Federal coiu't upheld the tribal jurisdic- 
tinn over the non-Indian in O/Iphaaf, The next case was, does thnt 
jiU'is<liction extend lo fee pjiteut land within fhe res(»rvation; an<l this 
is the Belffonle case. Oliplnmt is involve<l in this one, too, only a> a 
l)assenirer this time. 

Chairman Auourkzk. Is this the s»me guy that got drunk? 

Mr. TAYhOH. And I tlunk he's profjaldy dnink again, I warit to 
qiudify this — I believe he was drunk. I don't want to luui myself in 
cot I rt as a defendant, 

'JMiis liihjunU case involved a vehicle chase nrotnid tlu* reservation* 
Now here you have the* cluM-kc^rboard system. Part of the cha^c was 
on trust-allotted land, part of it wa-^ on — I gn(»ss Slate-owncMl land, 
non-Indian-owned land, and probably pari on tribally owiictl land. 

When ihey finally piillod UelganK* onto the side of the ro>\d, aiitl 
Oliplnmt was a passenger in the car, lliey wen* on fee patent land at 
that [>oiut. 

Tht» tribe had a brand new police* car. judled it np in front of BcU 
garde's car so he couhlu't move — standard police practice. liclgarde 
got mad, januned on the acc(»lt>rator and ranmu*d the police <'ar. Now, 
arc* we going to say that a tribe doesn't have jurisdiction in a >itua- 
tion like this? 

I'm sun* that the* Kedend court is g«)ing to say that th(*y <ln. We 
have to a<*c(*pt the prennse that the tribal jurisdiction ov<t a ntm- 
Indian is not e.\chnled per se. When w<* >tart talking large alhuttMl 
reservations, we have genuine i)robleuis on laud u-^e and taxation. 
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"But, we cannot have the position — anyone who believes in law and 
order cannot have a position that tribes cannot exercise jurisdiction 
over non-Indians, per se. 

Congressman M££Qiy|^|^p£;kaUinan, you would not disagreftwith 
me however, that if the recommendations, which we have before us, 
are adopted by the Commission and implemented by legislation, 
the Belgarde case would be, in eflPect, legislatively decided. We would 
also be deciding whether tribes had jurisdiction over a non-Indian 
who committed firstKiegree murder. 

Mr. Taylor. Tf wo adopted paragraph 1 on page 10? 

Congressman Meeds. Right. 

Mr. Taylor. My answer is, yes, I think we would be legislatively 
deciding the Oliphant case. 

Congressman Meeds. And also first-degree murder. 

Mr. Taylor. Well, you have the 1968 Civil Rights Act, which 
limits tribal jurisdiction to $500 fine and 6 months in jail. It raises 
another question, which is tribal jurisdiction over a major crime type 
olFon?>e. 

What you have are separate sovereigns. The Department of Justice 
has taken the jxosition that some Federal court decisions have stated 
that the Mai or Crimes Act withdrew jurisdiction from the tribes and 
vested it exclusively in the Federal Government. That^s never actually 
been clearly decided yet. The Federal case statements on this are 
'dicla biit the Depattineht of Justice adopts this position. ^ 

I will speak personality on this one. My feeling, -and I know I 
speak for everyone at this table, is that jurisdiction was not taken 
•away from the tribe. The tribe has concurrent jurisdiction. They are 
also separate sovereigns, and a prosecution by the tribe should not 
bar a subsequent Fecleral prosecution. 

These two sovereigns can go hand-in-hand on that, just as the 
Fcileral goes hand-in-hand with the States in some of their situations. 

Congressman Meeds. Are yon aware of any tribal jurisdiction over 
any of the 10 major crimes, wMch has been asserted since the passage 
of that act? 

Mr. Taylor. Fm not aware of any cases on it but I am aware of 
the fact that the Hopi, through the law firm of Boyden and Kennedy 
in Salt Lake City, revised tlieir rode and ])roscinbed the crime of 
murder so the Hopi Tribe does have that jurisdiction asserted at 
least in their code. 

Mr. Alexander. I^m not sure if the ease has arisen yet, but it is 
being given significant consideration and I think that the factual 
pn^blem that exists needs to be somewhat explained in this context. 
There is a significant and substantial failure by the U.S. attorneys 
generally to prosecute felonies that have arisen on Indian reserva- 
tions. We have heard that all over the country. The National Tribal 
Court Judges Association, to a certain extent, has documented that 
in its series of studies. 

What impact that has had on the Indian reservation is significant 
and substantial. Where someone is able to walk around on the reserva- 
tion, having escaped prosecution for a felony, it creates significant 
local law enforcement problems, and so forth. 

Judge Rhodes, who I have mcntioued several times, says that 
personally he can point to six persons on l^is reservation who have 
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escaood prosiH iitions. Tlie iTasons for this are complex. The FBI are 
significantly distant from Indian reservations. They are not neces-- 
sarilv appropriate investigators wlien they get there. Tliey don't 
.necossanly know the looal^iyacno or interact ^voll with the local peoi)le. 

They are the second law enforcement authorities there. The BIA 
or the' tribal police are both the i)rime law enforcement authonties 
on the reservation. They do not appropriately utilize those local 
rei^ources in law enforcement. 

The lack of major criminal i)rosecution is a serious problem for 
tribal justice systems and police cooperation. ^ 

I want to point out one other case example. Gila River, the tribe 
south of Phoenix in Arizona, were some of the first tribes, vis-a-vis 
consent order to extend jurisdiction over non-Indians in a functional, 
operational sense. Tho.se tribes were forced .against the wall to that 
l)osition. They v/ere losing tribal assets. The lives of the people in^ 
that tribe were in daiiger by i;ot exercising that jurisdiction pre- 
viously. . 

Thvw are stories* of mesquite wood, which is a valuable asset, nemg 
rippcvl oir by people coming into the reservation, for commercial and 
personal purposes and just driving away with impunity. 

The stories of hunters coming into that reservation, chasing throuffh 
residential areas and firing guns through people's clotheslines, yards, 
and so on, are what forced that tribe to extend that jurisdiction. ^ 
— Sincf^ 1972 the Gila River Court-hfts run over 3,000 cases and there, 
has not been one single, solitary Indian civil rights ai)peal against 
jmnsdiction over non-Indians in Arizona in those cases; and Peter 
has told a story and he knows it better than I, of a non-Indian lawyer 
representing a* non-Indian client in the Quinault court; came out of 
that court system and said that was the best judge and the fairest 
court systeni that he has ever been in. That he would rather be in 
that court system with his client than in any of the other surroimding 
county or vState court systems. 

And that's what gets us right back to No. 1. The premise is the 
assum})tion that they will act intelligently, responsibly, and fairly when 
exorcisins: power; and thnt is what we are talking about* 

Mr. Wharton:. I think an additional comment with respect to 
nuijor crimes jmnsdiction is relative here. There are 14 enumerated 
major crimes, one of which was most recently added, which is to 
deal with the kidna])i)ings between Indian people that occur whol^^ly 
within the reservation. 

I thnik (no of the things that that points up, is that tribal courts 
do have jurisdiction over those serious crimes which are not enumer- 
ated in those 14 serious crimes in the Major (Mines Act; so in fact, 
tribal courts do exorcise jurisdiction over serious crimes. 

The only problem is, of course, that when they do exercise such 
jurisdiction, they are limited to 6 months and $500 fine. 

Congressman 'Meeds. Just one more question in this area. Is there 
a recommendation that the Major Crimes Act be repealed, insofar as 
it a; es to the Federal Government and non-Indian? 

Mr. Tayloh. No; I don't think the Indian people would want the 
Major Crimes Act repealed. I do think they would like to have it 
interpreted. 
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Mr. Wharton. The thrust of the recommendation 

Commissioner Whitbcbow. Excuse me. Don, and Mr. Chairman, 
ma^ I ask a question? 

Chairman Abourezk. Do you have a question that will follow 
.-1^ on this or is it a new area? . wsw .^ 

Commissioner Whitecrow. Yes/sir. It will follow up on this. 

You don't think — there is no recommendation for repeal of the 
Major Crimes Act, but what would happen, say with the assunilated 
cnmes act in a tribal geographic area'? 

Mr. Wharton. Assimilated crimes act is a separate issue mvolving 
the application of State 

Commissioner Whitecrow. We will cover that later then. 

Mr. Wharton. Yes; we will. 

Chairman Aboukezk. I would like to, before you start, Pete, the 
police in the building have said that if we want to come in tomorrow, 
we re going to have to make arrangements now and I think the Com- 
mission had better decide whether or not we want to have a session 
tomorrow. 

My view of it is, that once we get beyond the Federal delivery 
system, we will not have so much discussion or controversy as we've 
had in these other sections and it's going to go a lor quicker; and my 
feeling is we may not need a session tomorrow. 

Besides that, there are two football games on 

[Laughter.] 

And we know where our priorities are, right? So, what's your 

pleasure? What's the pleasure of the Commission. Do you want to 
come m tomorrow or should we wait until Monday? 

Commissioner Whitecrow. Mr. Chairman, are we talking about 
adjourning this afternoon, now and then coming in tomorrow? 

Chau-man Aboueezk. No; not adjourning now. Adjoummg at 
0 o clock and coming in tomorrow. 

Commissioner Whitecrow. I was going to suggest that if we wanted 
to adjourn now, this would be a good time to begin realizmg that 
Oklahoma State University is going to win the Big 8 Conference 
today by overthrowing and defeating Iowa State; but personally, 1 
would like for us to come in, because I see a tremendous amount of 
workload here and I would like to at least spend 2 or .3 hours tomorrow. 

Chairnaan Abourezk. Louie, what's your pleasure? 

Commissioner Bruce. Yes; I think we should meet tomorrow. 

Chairman Abourezk. Adolph? 

Commissioner Dial. Ten to one tomorrow. 

Senator Metcalf. If the Commission wants to meet tomorrow, 
then I'll be here. 

Chauinan Abourezk. Then it is the consensus that wo will meet. 
The decision has been that we come in at 10 and adjourn at 1 
tomorrow. That sounds good because the game starts at one. 

Senator Metcalf. Can we go home at 4, so we can see the USC 
game? 

Chairman Abourezk. Today, well, all right. 

Pattv, will you notify them that we would like to come in at 10 
and adjourn at 1 tomorrow. It will- be the Independence Avenue 
entrance, right down this way. 
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Mr. Alexander. What arrangements can be made to make sure 
that the audience people, the people who do not have identification 

can come in. , . ^ ^ 

^ Chairman Aboureek. Patty, will j'ou make arrangements that 
IJIl ^.-r ^(>nr(5l^fe^ staff c.a» be there about a quarter of 10 to identify members 
of the audience. . , i 

And one ♦hiug, we most likelv will get to federal delivory systeins 
by tomon'ow, so for the bcneht of the audience and those people 
interested in that, that will be most likely tomorrow, unless we get 
hung up further on this subject today. % r>,t • 

Commissioner Buuce. Could I ask one question, Mr. Chairmpn? 

I'm sure you all have a copy of the article concerning the Phoeni.x 
decision in 'Arizona. Does that strike that what we're talking about 
here, Arizona has no richt to extend the application of its laws to 
an Indian Reservation. The Arizona Supreme Court, in an opiniqn 
Weilnesday, extends the guarantee of sovereignty to Indian reserva- 
" tions* created by Executive order. , . . i « 

Chairman Abourezk. Isn't that just a restatement of existmg lawr 

Mr. WiLKixsox. All I can say is, I'm glad to hear that the Arizona 
' court has reached that position. I will be anxiously awaiting the results 

from the States of Washington and Utah, wliich are still forthcoming* 

C^uiirman Ahourezk. All right. It's 2:30— it's time for a 5-minute 
recess anil we'll be back in 5 minutes. 

[Short recess:] , . , . 

Chairman Abourezk. The Commission will resume its consideration 
ami dehberation. 

For the information of the Commission members, we have a small 
item of business to take up before we continue on this particular 

subject. .11 r 

N, early everj* member of the Commission has received a letter from 
Sam DeLoria.' I have not seen my copy yet, but I urn now reading 
from Jake Whitecrow's copy of it ami I'm sure a coui)le of other 
copies have been receivetl by Commission members. 

I want to read the letter— 
J.akk Whiteckow: 

])!:\R Mr. Wiiitkcrow: 1 have just finished loiTcling a di^cunient sent to me 
from a source outside the CommiHsion which purports to bo the final report of 
t:wk ft)rpe No. 3, Federal Administration and Structure of Indiun Affairs. 1 he 
source i8 usually reliable and 1 must conclude that this document is an unedited 
verMon of the leport of the task force of which I, at one time, behcved myself 
to ho Chairman. , ^ ^ i * 

I have nut been privileged to receive from the Commission staff a final repoit, 
unr liave 1 been consulted in the editing process. This letter is merely to dis- 
a--oeiate nivself from the above document - representing to me that the sum of my 
own conclusions nor the quality of my work product. It also does not fiiirly rellect 
the manv months of labor of a host of dedicated peoj)le, much of it volunteered. It 
i<5 inevitable that there will be casualties in pursuit of a task the magnitude of that 
M't hv the Congress for the American Policy lU»view Commission, and it is clear 
fron/an attempt at reading this report, that Task Force No. 3 was l>unkirk. 1 
would like to extend mv apoh^gies to all concerned for any failure of diligence, 
executive leadership, or political and fighting skilUs on my own part, which may 
hiivv contributed to th^s totally unacceptable final product. 

\« a famous American onee said, *'I accept full responsioihty where the blame 
^hnuld go to others.*' I would like to extend to the Commission my sincere best 
wishes inv the successful completion of the ditficult task before it. 

Respectfully yours, ^^^^ ^^^^^^^^^^^^^^ 
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I am not clear fromjjtbis letter exactly what Sam wants done. Sum is^ 
not here to pro vj^lpei Commission with an explanation of the letter, 
because it's obv«P^at there are unanswered questions to it. Ob- 
viously, he did not take part in the writing of the report or the editing 
and 1 don't know why he didn't^ I don't know if anybody else knows 
why he didn't. 

Congressman Meeds. Well, Mr. Chairman, Winston Churchill was 
given an opportunity to write the problems of Dunkirk. Perhaps Sam 
ought to be given an opportunity to furnish us what he thinks the 
quality of his work would represent and the report. I think we ought to 
extend that opportunity to him to provide us with his critique, or a 
minority report if he wants to be relen-ed to in that way, or ex-chair- 
man's report or something. 

Ho certainly ought to have an opportunity to have his input there. 

Chairman Abourezic. I don't disagree with that. 

Can I ask who else is on this task force? Ray Gootting? Ray was 
Sam DeLoria~did Sam take part in the writing of the report of your 
task force? 

Mr. GoF/mNG. Yes; ho did. 

Chairman Aboubezk. He took part in it? 

I mean on the final outcome of it; was it a situation where he was 
outvoted by the other two members on what should go in the report? 

Mr. GoETTixQ. No; unfortunately we were unable to schedule all of 
us to be at the same place at the same lime too often, so it wasn't a 
matter of a vote on everything. We didrvote on a couple of occasions 
but I don't recognize or remember any particular specific controversial 
area. I really don't. 

Chairman Abourezk. Adolph? 

Commissioner Dial. Mr. Chairman, it seems to me then, this 
would apply to any of us, that any one who wishes to make a minority 
report may do so. When a report is written, it's written. That is his- 
tory. It cannot be changed and you recall, at some meeting back in 
the summer, there was a motion to the effect that we would accoi)t 
task force reports as written. All task force reports as they are^ 

Chairman Abourezk. That's true. 

Commissioner Dial. And so I would suggest that Mr. DeLona s 
letter become a part of the record and, if he wishes to present some- 
thing else, he has the opportunity to do so before this work is finished. 

Chairman Abourezk. All right. 

You and Congressman Meeds have about the same idea. Is that 
put in the form of a motion? 

Commissioner Dial. I would put this in a motion. 

Chairman Abourezk. Is there a second? 

Commissioner Whitecrow. Til second it, sir. 

Commissioner Abourezk. Without objection, the motion is agreed 
to. . , 

All right, rU direct the staff, Ernie Stevens, to write a letter to 
Sam DeLoria, telling him that his letter will be appended, unless ho 
doesn't want it aj>pended to the final report, and as a minority view, 
and if he would like to further detail his minority views, he will l)c 
given that opportunity* We will have to apprise him of the time 
constraints, when the report will be published and so on, but yoti 
mipht want to do it by telephone even, if you feel like it— and then 
follow it up with a letter. 



Commissioner Dial. Mr. Chairman, you understand I was includ* 
ing all task force reports and all people involved*in this motion. 
Chairman Abourezk. I tmderstand it now. 
Conraiissioner Dial. Let that be part of the record. 
Chairman Aboubezk. OE. AnUjroa will write t^he letter^ Ernie?. 
Mr. Stevens. Yes, sir. 

Chairman Aboitrezk. Here is Jake's letter bftck. OK. 

Are we finishing with No* 2? Does anyone else have any comments 
or questions on part 27 

How about part 3 then, moving rieht along hertf. 

Mr^ T4YLPR. Mr. Chairman,! tnink by covering these first two 
parajgraphs, weVe pretty well explored the problems of jurisdiction. 

I was going to suggest thafr—well first. I think weVe coverpd the 
jurisdiction thing. I think we se^ where the problems are. I think we 
see the concerns that are bein^ expressed here. I don't know when 
the Commission will meet agam. There's been talk of a December 
meeting and there's also been talk of moving it to the first week in 
January. 

Chairman Aboure?k. We will decide next week, Pete. After Ernie 
has put together some optional dates for us and so on. 

Mr. Taylor.^ Well my suggestion at this point is that we, as a staff, 
consider — think that some degree of consensus has come here. 
Perhaps a motion or a* discussion should be had, but I think what 
we as a staff need to do, is take these recommendations which I must 
say were done in haste^ to get ready for this meeting. • ^ 

There are imperfections here. I don't think a^ one of us would 
want to stand up and say thi$ is a final document. This is an extremely 

iportant meeting because it's helping us to shake down ideas and 
wording and all kmds of things like that, so I think we need to come 
back to the next meeting with a more refined treatment of the subject 
and one which attempts to take into consideration some of the concerns 
that have been expressed here. 

I would see them as perhaps alternative considerations. I certainly 
yield to none on the question of tribal sovereignty and tribal juris- 
diction, but I do understand the problems here, and I think also in 
this discussion, particularly when we start talking about actual cases, 
I have the sense that what, is coming out of this meeting is open- 
mindedness, a willingness to make further consideration of the 
problems. 

So, sa^ying that^ there is one paragraph back on page 68 that's 
jurisdictional that I think wo should run through very quickly and 
then these next paragraphs here on page 10 deal with a subject totally 
unrelated to jursidiction and I think we would have to cover those 
'quickly. . ' 

Chairman Abourezk. Let's cover those as quickly as we can. We 
are talking about, in effect, a transfer of power away from the area 
and agency superintendents and more toward the tribes; isn't that 
correct? 

Mr. Taylor. No. This section is more directed toward adminis- 
trative practices. 

Chairman Abourezk. But a transfer of power, nevertheless. You^re 
talking about who can veto what and how a veto will be handled and 
so on? 

Mr. Taylor. Yes, that's correct. 
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Chairman Aboubbzx. AU right. We can deal with those. I don't 
believe thev arenas controversial as the' area that we just covered; in 
fact probam^ynoihing will be. as controversial as junsdiction. 

we are Btill'^on pa^e 10^ paragraphs 3, 4, and 5. 

Mr. Taylor. I wiiljust read the first sentencci p^agraph 3: 

The authority of the Secretary of the Interior to diaapprove a propbsed tribal 
government initiative should be severely limited to a definite procedural safeguard. 

The proposal here is relating to purported powers that were trans- 
ferred to tne Secretary of thelntenor by section 2 of title 25 of the 
United States ^de. It's a statute that dates back to either 1832 or 
1834| which desmiated the Commissioner of Indian Affairs to ad- 
minister Indian affairs. 

Clearly, what was intended by that section is that he should admin- 
ister acte that are passed by Congress. It was not a transfer, a dele- 
gation of congressional authority to regulate all Indian affairs. 

An interpretation such as that is clearly unconstitutional. If there 
was such a delegation, it would invade the separation of powers 
doctrine. But Interior has operated on that premise, really, for 150 
years. 

In connection with that, the Secretary has taken unto himself 
powers to vet^ tribal ordinances^ to pass judgment upon the power 
of a tribe to lev^ a tax on dogs — even that belongs to members of the 
the tribe. Questions on whether or not the tribe can pass an ordinance 
that would haul away junk c»s that are laying around. 

I don't think section 2 was ever intended to give that kind of power, 
and if in fact it did, certainly, the Congress ought to say that that's 
not goinp^to be the power anymore. 

So, this is a recommendation that we limit the approval poiver of 
the Secretary of Interior to matters that relate to the trust assets. 

The intent of this is not to totallv remove the Secretary from a 
process, a governmental process if the tribe so desires. I think the 
tribe should have a right to ask and insist if they want that the 
Secretary review statutes that they are passing so that they can get 
the input and the expertise 6f the Solicitor's Office or whatever agency 
is there. But essentially, what section 3 is doing is saymg that woVe 
got to put a limit on the approval power of the Secretary and give 
some definition to it* 

Chairman Abourbzk. OK. I have no problems myself. I don't know 
about the rest of the Commissioners. 

Then, let's move on to paragraph 4. 

Mr. TayloRw It relates to the power of the Secretary of the Interior 
in the mani^ement or supervision of trust resources or the exercise 
of his appro vaK power, as set forth above in paragraph S, should be 
subject to tribal review. 

There's really two proposals going here, coming from two different 
task forces, but I think they interrelate. The first proposal, which is 
in the second sentence, is that the Secretary, when he disapproves 
of something the tribe wants tc do with its trust resources, would 
have to make written findings of why he was disapproving that, 
explaining the concerns he had about dissipation of trust assets or 
some such thing. Then supply the tribe with that so that they know 
why he is taking the position he is taking. 
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Right now, he doesn't really have to do that. The second provision 
here would be one that would pennit tribes, in the case where the 
Secretary said, ''No, you know, I'm not going to approve your dealing 
with a trust asset that way," and he serves the tribe with his reasons. 
The tribe can sit down and say well, **Now we've taken into consider- 
ution your reasons. We don't think the> 're valid. We think your fears 
are unfoumled, so we are going to overrule vour disapproval." 

The trust obligation should continue. The tnbes are afraid, very 
rightfully so, of h)sing the continued trust obligation if they overriilo 
that secretarial approval. But the proposal, here would say that the 
liability of the Lnited States for the trust would be diminished or 
would be exonerated. The United States to a limited extent, would be 
exonerated from liability to the extent it involves suits by reason of 
the tril)e overruling the Secretary's disai)j)W)val. His trust obligation 
and liability then would be to heli).the tribe in the administration or 
implementation of whatever decision it was thej' made, and tliat's 
basicallv the proposal that's laid out here. 

Mr. WniTEcuow. Mr. Chairman, I would like to speak to that, 
if I may. 

What we're* tnll'Mig about is self-sufliciency of a tribal government 
and the things that 1 ha\e heard Indian people say is, let us function, 
give US the authority to operate. Let us learn by doing that; sure, we're 
going to be making mistakes, but let us be re.si)onsibIe for our own 
mistakes. I see this aj)proach as allowuitc the tribe to do that. 

Mr. Tavlou. I think that's correct, Mr. Whitecrow. I am sometimes 
concerned about this. This proi)osal would make it entirely 0])tionnl 
with the tribe. They arc very concerned about their trust resources 
ami the role of the* Secretary in !u»lping to protect those and^ they 
don't wnnt to just lose that, but 1 think it does reach to this thhij; of 
allowing tribes to have much greater nii)Ut in the management of their 
rcsounres and limiting the i)ower of the Secretary in tlie managemeiit^ 

1 <:onltl go further, if 

C'ongressinan Meeds, you look a little puzzled and I don't know 
whether I should stay on this. 

Congressnum Mleus. 1 am in general agreement with this. It will 
rliange a lot of tlnngs' and I think wc \\\\\v to recognize that. If the 
(.'onnnissi(ni ^oes on the record in atlopting a lot of the other reconi- 
mefidations, it would be incredibly naive to (Witinue the authority 
which the Commissioner is now exercising w ith an effective veto iH)wer 
over !no>i any tribal action that is taken. 

That, of rourso, is premised on the basis of the trust relationship, 
not only for resourc(»s, hut for th(» i)(»rsons Mud actions of Indians. And, 
I tiiink what you are doing is eiiniimiiing thnt portion f)f tlie rehititm- 
ship wJiich deals with the actions of Indians. It s something we should 
ha\ i» doiH* a long tinm4igo. 

Mr. Taylor. We^-e trying to do that very cautiously. 

{Congressman Mkkds* 1 understand and I understand what (he 
effect will be. I don't know that when we get alt iinished that Til 
i)e in favor of limiting tho t rust resj)onsibility! I don't know that some 
of the other i)rotertions which I'm m favor of will still he around. But, 
yon know, 1 have no basic disagreement with that philosophy. 

Mr. Tavlc)1{. I wmdd like to just 

Congressnum Mkkus. As a politician, I recognize it as just a pawn. 
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Mr. Tayloh. Maybe I should keep talkinf?. 

Congressman Meeds. And Tvo never been one to use a pawn.* 

Mr. Taylor. I certainly don't view it in that (»ontoxt, but I think 
it is important to say that this is not a removal of the trust responsi- 
bility. It simply is allowing, let*s say areas of negotiation between 
tribes and the Secretary. 

Conijressman Meeds. It*s a n^moval of tho authority of tl:e Sec- 
retary or the Commissioner or other a^encnes to substitute his judge- 
ment for that of the Indians. 

Mr. Taylor. Without termination of the trust. Now, that's a very 
critical point. 1 mean, termination was sold in the name of freedom 
from paternalism and from mv own standjwint 

t'onfrressman Meeds. Perhaps it's a removal of that paternalism 
part. 

Mr. Taylor. Fine. I think we understand each other. 

All riirht. Parajrraph No. 5 deals with j)roblems the tribes have in 
rehitionship to Federal statutes of two dilferent natures. One is 
Fe<leral statutes that provide for the di*livery of domestic assistance 
projrrams, programs tnat are available to States, counties and nui- 
nicipalities aiul tliat all too frequently, tribal jrovermnents are ex- 
cUulcd from participation in, because of the wav a statute is plirased. 

There was a study done by the American Indian Law Center under 
contract from ONAP called'the FiDAP stu<ly. They identified many 
of tiu»se statutes. There was no firm proposal for reform that came in. 
Two of the task forces reconuuende*! an approach that would declare 
that for pur])oses of Federal domestic assistance projrrains, tribes 
shall be < onsidered on the same basis as States as bein^ elipble. So, 
tliat's the first ^roup of Federal statutes. 

I thnik what we're asking: here is just that nfrain it's sometliiiijr 
that we need to do more work on the drawing board and we find — I 
tlunk the basic concept is fjood. I miirht say the FIDAP study that 
was <lone under the ONAP contract did not like the idea of a simple 
declaration that tribes would be considered the same as States, so 
there is a division of opinion on how to resolve the problem. Thcvo is 
unanimity in the opinion that there is a problem. 

Senator NIetcai.k. Mr. Chainnan, may I make a comment? 

A few years a^o. Senator MansfieM aiul 1 went to a hearin<r, I was 
a Member of the House of Kepresen natives at the time, anu we ami 
the Iiidians testified on behalf of a provision permittuiK ln<lian tribes 
to <punify mulor all the <'ritena of a bill for—I've forgotten exactly 
what the bill was. 

But, that was the first time that we put Indians under oiu' of the 
iMMleral frrant i)rofrrams. From time to tune, we*V(» added the Indians 
to other nuMisures, as elijribh* entities. I don't know when we failed 
to ilo so, bi:t i certainly wouldn't like a general i)roposition of saving 
that Indian tribes shall be considered as beneficiaries of all tlieso 
jrrant profrrams. 

Sometimes we only mak(» the proirram^' directed to say school 
districts or sometimes to counties aiul sometunes to States. I a^ree 
with you that you shouldn't filter the tribal {?overmnent's frrant 
throujrli the Statt 's jrrant; but i think, apun, we should ^o back to 
the proposition that this matter should be considered on an act-by- 
act and letrislation-bv-lefrislation basis. 
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The OEO propriini has ilone a great deal more for the Indians than 
almost any other nrograni that I can imagine, because the Indian 
tribes are especially and peculiarly situated to benefit from self- 
heln building prograius ami things of that sort. 

liut, a general piece of legislation I think would be wrong and we 
should consider it on an act-by-act basis. 1 have always found that 
Congress is responsive to including tribal governments whenever 
the question has been raised and a good case has been made. 

Mr. Taylor. We hnve, in addition, input from the American 
Indian Law Center that conducted the study. It took what I consider 
a conservative approacl to correct the action. 

I appreciete tme- concern you are expressing and so we now have it 
from you who sat in tR)e first act which was, I think, an Area Develop- 
ment Art, wasn't it? 

Senator Metcalf. Yes; it was an area redevelopment program and 
Senator Douglas was holding .the hearing end one of the Indian law 
firms asked us to go over and make a pomt that unemployment and 
the failure of Indians to attain certain levels of income and all those 
things w(»r«» worse on the Indian reservations than in any other 
areas, but tliat the criteria of eligibilit3' should apply. 

Mr. T.vn.oR. Perliaps we should accept this thing here more as 
an identification of a problem that's awaiting some further recom- 
niendatiuns. 

Conunissioner Whitechow. Mr. Chairman, I would like to just 
state this. 

Senator Metcalf, from the standpoint of the OEO Act of 1964, Tiu 
in complete concurrence with you in the fact that it did more for 
American Indians than any other single piece of legislation that 
we've hud come down. 

However, it did not come down unifonnly, down to the Indian 
people throughout the Nation. It was only in 197!^ available to 20 
percent of the Indian i)opulation in the State of Okluhonui and it 
was not because of tlu^ legislation as it was written. It was because 
of the rules and regulations that were interpreted by the adminis- 
trative section. 

So, I think if we should relinquisli anything insofar as this Xo. 5 is 
concerned, we sliould certainly take Into account that rules and 
regulations shouKl he provided so that all Indians, Indian tribes, et 
f-etera. as we are referring to here, would be eligible in any single 
pioce of legislation tluit might rome out. 

Senator Mktcam*. I am in complete roneurrence and I merely 
want(Ml to say that it seems to me that soinotinu^s Publics Laws S74 
and S15 go directly to school districts for example; and sometimes to 
Indian school districts, we bypass the States. It would seem to me 
that on a rase-by-caseand legislation-by-legislation basis, when someone 
would raise this (luestion, I never ha\l anybody oppose int^lusion of 
Indian tribes, but 3'ou had to make a good case for it if you wanted 
it inclu:led. 

Mr. Taylor. It's i)ossihle, Sonator, that periun)s what we shouUl be 
reconuiumding— I know that th(» exatuination ot all of tliese statutes 
is a tremendous umhTtaking. The Indian lawyers have worked on tlie 
problem fur at least I year. They \u\d access to the Library of Con- 
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gress, computeMttpcs that allegedly tell you what programs you can 

gotmto. j • • 

Perhaps what we would wind up with{ as a recommendation, would 

be a special task force that would be funded to do something about 

the problem, or perhaps additional contracting through ONAP for 

the foUowup work. 

Butrjt is a very si^ificant j)roblem. It's not th^i kind you can resolve 

with a limited staff. But I thmk your caution is well taken. The other 
^ group of statutes that we refer to here is that Federal regulatory laws 

must be revised to give due account to tribes as the i)nmary mstru- 
• ment of government within the boundaries of reservations. 

^^Chairnian Abouubzk, Give us an example of wliat you mean by 

Mr. Taylor. Environmental protection laws that are passed that 
authorize States to assume ■ certain enforcement resf)onsibiliti(^, 
sometnnes even adopting their own alternative jjlans to a Federal 
plan. Coal Mine Health and Safety Act did that. 

Before I was in Indian law, I was in coal mine health and safety 
and I am reasonably well acquainted with that i)articular piece of 
legislation. 

Thero are jurisdictional problems going here. We did identify the 
1973 or 1075 Land Use Planning Act as an example of what we 
felt on our Task Force 9 as being a very enlightened legislative 
apnroach to tliis problepi. 

it's one that does take into account tribes as units of government, 
but the.se are the kinds of statutes that we are referring to. Occu- 
pationid Health and Safety Act 

Chairman Ahourezk. Unless there is comment on tluit, why dcmH 
you move to that other part of this chapter that you want to cliscuss. 

Mr. Taylor. Right. 

I would like to refer to page 58D. I guess there are really two parts 
of it to address here. 

Chainuan Abourezk. Did you say B? 
Mr. Taylor. ''D'' as in dog. 

Chairman Aboure^k. Comi)liance with the Commission's nianthite. 
This directly relates to data concerning Indian lu^eds and ivcoin- 
mendations to strengthen tribal government, is that it? 

Mr. Taylor. No; it's page 58D, Senator, in chaj)ter 6, the juris- 
dictional things that we've been talking about. 

Chairman Abourezk. OK. 

Mr. Taylor. Our recommendations on jurisdiction actually start at 
page 58 with our staff statement and what this deals with are all of the 
concentual issues that we have been discussing h<»re now for— well, 
roughly a wliole day, and which I have suggestecfthat we trv to firm uj) 
our positions on this so that perhaps we could have a more definite 
discussion. 

But the two paragraphs that appear on page 58D, the two items that 
we haven't dealt \^th yet. This paragraph No. 6 identifies certain- 
specific Federal laws which we feel should be amended to achieve the 
results that we're talking about^ 

Chairman Abourezk. You're talking here about details, which is all 
right. We have already covered these concepts in a conceptual manner. 
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Mr. Taylob.' Wo havo but I think I can run through it in about 2 

Chairman Abourezk. That's fine. I'm not trying to stop you, I'm 
jtist sttj-ing that I want to clarify that I think we have already covered 
these concepts. Everyone has expressed their views on the principle of 
tribal sovcrcipnty and it seems to mo that these are mere impleraentmg 
.dot nils, right? , u 

You can go ahead and cover them. 

Mr. Taylor. I think they run slightly beyond. . 

Congressman Meeds. If the chairman would yield to me, this state- 
ment about details reminds me of a story of a man and a woman who 
had been married for 40 years and got along so well that fmally some- 
bod v asked the fellow how come they got along so well. He said. It s 
verv simple. I make all the major decisions and she makes all of the 
minor decisions. I decide for instance whether we're going to recognize 
Red China, what we're going to do about the Middle East and she 
(locides where we're going to live, whether we're going to have a new 
.car. and those mundane things," 

We are now dealing with those mundane things. 

( •hairraan Aboukezk. 1 could tell a stoiy too, but I'm not going to 
do it. 

Mr. Taylor. Pardon me nist a second. . 

1 think Charlie has something that should be said and I concur with 

^"T.'r" Wilkinson. I was speaking with the director, Ernie Stevens, 
.over lunch and I felt as staff, that we perhaps don't have complete 
!dirpction on where we should go from here. . t xu- i 

I know we've had an extremely fine discussion. I hat is, i think, very 
fruitful There are some i)oin's Congressman Meeds has raised that 
cU'iirlv will result in the shifting of language and very important shifts 
in Innguage. But ihe general question as to whether the Commission 
wishc-Tthe stuff tP proceed now in line with the staff recommendations, 
with the suggestions Congressman Meeds has made and a couple of 
(I'thcr suggestions that I think the chairman and others have nuule, 
is still at least not to nie entirely clear. 1 thuik we could use some 
guidance from the (^mnnission. 
^ Chainnnn Aholrkzk. What's the (nipstion? 

Mr. Wilkinson-. The question is: Do you wish us to proceed m 
HMhiiftinp and lirafting furthei reconiniendations and findings m 
a( « ur(lance with the principles set forth here? 

Chainnan Ahovhezk. Well, 1 think .so. I thuik— the point is that 
ujdcss vou run into- 1 guess we ought to clarify this right now. 
Tnie^s'vou run into verv stiff opposition from a majority of. the 
Cojiunissioi. and we're not voting and everybody understands that 
right now, vou ought to go ahead and prorood with the concepts as 
out lined heft' and if vou feel like some of the members of the C omtius- 
Mon have objections^ to what you say, write an altemiitlve platform 
fr>r him or he'll write his own or she will write her own or whatever. 
And, provide it as an alternative when we do come to the time for 

voting. . , 1 ^ f »i 

\nd if vou feel like that you are in doubt as to anyone of these 
principles, \-ou might just go ahead and ask u what you ought to 
!lo with it and we'll just tell vou to either go ahead or stop it or what- 
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" Wdrr^UtnilJcs^ 18 saich^pedficaHy that you shouldn't 

even put it in, I think you ought to go ahead and put it in because 
we'te not yet to a pomt yet where it is cast in concrete. We have 
plenty of time to eliminate or add or wiiateve^, 
Is that how the Commission feels? 

;.; IJoyd? 

Congressman Meeds. Mr. Chairman, I find myself in disagreement 
with a number of these proposals. I don't want to inhibit the whole 
Commission or anything like that, but what becomes increasingly 
apparent to me is that Tm going to have to write minority views in a 
number of areas. I will, by vote, indicate when the time comes with 
which areas I disagree. 

Chairman Abourezk. Well, from the discu.ssions we have had, 
you might even maintain the concept that we have discussed and 
also put in the views expressed by Congressman Meeds, for example, 
and anv dissenting views, because you are working with it. It would 
probably help him out a great deal if you would put in his views and 
put it in as a draft if you can. If you can't, hell put them in himself. 

Mr. Taylor. I feel that as we develop this thing — Vm sorry, 
Senator. 

Senator Metcalf. Go ahead. 

Mr. Taylor. That is, we develop this paper. After all, the House 
Office Buildine is only across the street from our office and I feel that 
we have an '^hligation to confer with you. Mr. Chairman and with 
Senator M%, ' alf and Mr* Meeds and all of the other Commissioners 
to send out our drafts as we are developing these. 

I am. very concerned about the concerns you have expressed, Mr. 
Meeds, and they do need to be accounted for in this paper. I would 
cxnect, I frankly would expect dissenting views. 

We're taking a strong, forceful position, and I think people can be 
strong behind Indian rights but not quite as far as what some of the 
things we're saying. 

Chairman Abourezk. Well. Pete, we would expect you to advocate 
them very strongly. If you didn't I think we ought to replace you. It's 
that simple. 

Mr. Taylor. That's the way I feel too. 

Chairman Abourezk. OK. 

Mr. Taylor. But what Tm saying is I know the whole staff wants 
to work along with the entire Commission as this paper develops. 
It's our responsibility to you. r 

Chairman Abourezk. I think so far the relationship has been 
perfect. You speak forcefully for your position and we question you 
to make you refine it and sharpen it and think about it more, and we 
in the i^rocesS' learn a great deal, I think, about it ourselves. 

And it's working great so far and I hope it doesn't change in fact. 

Senator Metcalr? 

Senator Metcalf. I am in complete accord with you, Mr. Chairman. 
I have listened carefully to tliis discussion. I find that right now I'm 
in disaeioement with some of the propositions that havel>een raised. 

I feel that Congressman Meeds has asked some very searching 
questions. I think that the staff should go ahead with the report, ana 
if I don't agree with the final report I certainly would. join Mr. 
Meeds and write mypwn dissenting opinion. I think that all of us 
feel that w^y. ^^-^ 

8;t- r*^77— vol. 4 ^ 
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The Commission report, should be strong. I feel that you've come 
up with vivid and viable statements. I am in complete dccord Avith 
the chairman that you go nhead. It may be that you can modify some 
of the things in the light of the discussion, but if you want tp submit 
a report, it's certainly all right with mo, and by that time I will ho 
prepared to write concurrent views or dissenting views. Or, just keep 

***^'Mr. Taylor. I thii>k that pretty well covers the jurisdiction. On 
reexamination of that page, Mr. Chairman, I think we should move 
back 

Congressman Meeds. I just take this opportunity to pomt out to 
the Commission the lancuage of No. 7. 1 wonder if the Commishion 
has noticed what No. 7 does. , , ,. 

Mr. Taylor. 1 did not want to stretch the hne too far. 

Congressman Meeds. But it does in effect— in combinati(m with 
some other' recommendations with regard to what sovereignty is or 
what sovereignty should be— extend Indian jurisdiction to tnbal 
jurisdiction of the Sioux, to a good share of Nebraska, South antl 
North Dakota for all purposes. ^ 

Is that an incorrect statement? 

Mr. Taylor. No, I don't agree with that. . 

Congressman Meeds. No. 7 says exterior boundaries of the ongmal 
reservation remain a part of the reservation and Indian country 
unless an act of Congress has exclusively stated that a reservation 
has been diminished or disestablished. . 

I know of no such law disestablishing the Sioux Reservation oi 
1868. Was it disestablished by a specific act of Congress? ^ 

Chairman Abourezk. Wliat law spccincnlly disestablished thn 18GS 
treaty reservation? - i i 

Mr. Taylor. I'm not sure. I'm wniting for expert counsel up tiore. 

Congressman Meeds. Wasn't that action taken by an act of the 
Appropriations Conimitteo, which simply took the Black Hills? 1 ho 
1868 Great Sioux Reservation was disestablished first by the 1877 act 
ratifying that agreement, with the Sioux. Then by later act m l 8. -in, 
I believe Congress establissiied the current Sioux reservation m South 

Dakota. , , . • , 

•Chairman Adoi-rezk. And then the court cases have been trying to 
determine which further iliminishnieuts there were, is that correct. 
Mr. Wharton. That's corn'ct. 

Chairman Ahourkzk. Has anybody on the staff put together a 
listing or a table of the reservations that there is still a contioveriey 
over throughout the countiy? , ^ , i 

Mr. Taylor. Mr. Chairman our Task Force 9 .dentified at least lOs 
allotment and opening statutes. This paragraph is specifically designed 
to legislatively overturn the test that was employed m the IJeCoteait 
case on the Sisseton Reservation. • 

It is not intended to restore all of the lands west of the Mississii)pi to 
the tribes as per the act of 1802. 

Chairman Ahourezk. Well, if it would ])e helpful to the Commission 
if we knew whidi reservaticms would be a(Tecto<l by section 7. 

Congressman Meeds. Mr. Chainnan, 1 would agree with you. I 
think in connection with No. 7, the stalf should be directed to i)royide 
us with a map of the United States of the areas which would be 
affected by this. 1 think it would scare the Commission, frankly. 
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~""'C&Qgpl8sin^ah ^iJBDsrMd iniyBe even meral»era of the' task force 
warn to hear it. 

CSiainnan Aboubb2k. "When will the map be done; that's when wo 
need to know. 

. Mr. Taylor. I'm not sure the Bureau of Indian Affairs could supply 
us with this. You know, we can list the statutes. 

I would like to speak a little bit more to this. There is a very definite 
problem here and I think iheDeCotem case, particularly, reflects that 
problem. That was an adoption case or a welfare — the State Welfare 
department taking away a child from an Indian woman. 

This woman was a Sisseton, a member of the tribe. She lived within 
the original rreervation boundaries, but it's a checkerboard reserva- 
tion. A part of the time she lived on trust allotted land, part of the time 
she lived on fee patent land, and the_State welfare authorities £.ame in 
and asserted jurisdiction to take"her childlway lrom her/ The whole 
.thing turned on the question of whether that reservation survived 
allotment and opening. If it did, if the external boundaries of the 
reservation were still intact, then any proceedings involving this 
woman and her child would have to have taken place in the tribal 
court. 

This decision, the DeCoteau case, said the external boundaries 
had been wiped away. The court left the Sisseton with essentially a 
checkerhoard reservation. What they have done is restored to the 
jurisdictional field the problem that Congress was trying to address 
m 1948 when Congress defined Indian country, title 18, section 1161, 
where they said Indian country was all land within the external 
boundaries of a reservation. 

, It w as to get away from the platte book jurisdiction. And consider- 
^ug the fact1;hat-there*s 108 statutes out, the potential for jurisdic- 
tional disputes is just monumental. The Indian tribes will be facing a 
tremendous financial drain trying to litigate these things. 

What we're trymg to achieve here is to freeze things m status quo 
and then let Congress look at these on a reservation-by-reservation 
baas. But in the meantime, let's close the doors to the floodgate of 
potential litigation. In fact, I would take this par^raph one stei> 
further and say let's restore the external boundaries of Sisseton. But 
that's not in this paragraph and we don't have to debate that today. 

Mr. Albxandbb. To take it a step further, wh^t this is talking^ 
about is in the DeCoteau case, the court was faced wit! ambiguoua 
congressional languap;e. All we're saying is adopting the xiile of con- 
struction that has existed but in fact were not applied, we have to act 
specmcolly, when it wishes to diminish nn Indian re.servation. 

This should be read in context with proposals made in other sections, 
of the report about setting up Federal mechanisms on a congressional 
basis. Irs what we will recommend to facilitate, reservation by 
reservation, to stop the floodgate of litigation so people can sit down 
and work out their problems together. 

Chairman ApouBEZK. I'm going to ask you to go up to Sisseton 
and explain that to those folks up there. I was up there a couple of 
years ago or something like that for a meeting on Indian jurisdiction. 
That was before the decision came down aboDshing the boundaries of 
the reservation, and there was a fellow, an old non-Indian fellow 
got up and asked me from the audience microphone what was it 
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that cave the Indians the right to Indian land and I started to ojcnhun 
that nerhaws we ought to go back as far as the 1868 treaty to eatabhsh 
trnffirre rami Ulie interru 

further. Let's send them all back where they came from." And when 
I asked him where that ought to be, he said, "Across the Bemg 
Straits." and lie said that besides that, they are all on welfare, the^ 
are all on unemployment and, "We're supj)ortmff everyone of them. 

And about that— this is my time for the story ri«ht now— about 
that time thei'e were, I suppose, 400 or 500 whites m the audience ^m[ 
about 20 Indians sittmg all by themselves up m the bleachers m the 
auditorium. The tribe had boycotted the meeting because they tticln t 
want me to hold it in the first place, but there were these 20 outcast 
Indians who were not recognized by the tribe nor the white coni- 
munitv, and a voung Indian woman, about 25 years old jumped out 
of the bleacher^ and ran down to the microphone and pointed at this 
-fellow who luid gone back to his chair and said, "Do you want to 
know why we're on welfare? I'll tell you why we're on welfare. \ ou 
white guvs are screwing us Indian women and we're having your 
kids and you aren't supporting them, and that 's whv we're on welfare.^^ 
And she said, "I can name eight or nine of you right in the room. 

^^Aml^^voli would have lamrhed to see how many guys were diving 
under their chairs because their wives were with them, so 1 welcome 
von to so up to Sisseton and explain. . , , i 

Congressman Meeds. The implementation of these recommenda- 
tions would cflte(:tively abrogate Public Law 280 a so, nght? 

Mr Alexanoeh. There are specific recommendations m this chanter 
on Public Law 280 and what is recommended from the statt— 
basically, what task force four reronnneiulod in their remarks, which 
irappraximately 10 general princii)les upon which a retrocession 
statute shouhl be drafted. ... , ^ • i ;„ g onm 

It folLw's in large part the pruiciplos that are contained n S. 20 0. 
There are diflFeronces with respect that hnve been ulentdhnl through 
review of e\i><ting retrocession situations, particularly m Nevada, that 
Jhere is startup lielp required even to draft the plan for retrocession 
S 2010 provides fir r?sources whore u plan has beeii rejected In 
addition, it provides for some restrictions on Secretarial discretion, 
mostly procedural in terms of specific fingings upon an application, a 

rovipxv nroccs?^ and so forth. , . .1 . i i 

rhainnan Abouhezk. Your reconnueudations are m this chapter on 

the rotroenssiou? 

Mr. Ai.KXANDKR. Yes, sir; they are. n n,..,- 

(nuurmnu Ahoukkzk. A'u I clear m understanding you, that the) 

run nloni? the lines of S. 2010, with sonic iiinior . 

ALEXANolS^il Y^ The principles incorporated in 2010 with some 

modifications. 

Chairman AnouREZK. Well, Ulv. , , r, , i i „ 

WeTgoing to have the map and you will leave the Senator w.iere ho 

'"xKLEXA^DErWith respect to the map, I would stiggest that the 
exis ing map p^^^^^^^ by the liuroau of Indian Affairs, and we wil Check 
this, basically, the oiio that has the yellow sections for federally 
'ecoernizcd tribes. 
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Chairman Abourezk. Emi? is going to draft a new map for us so 
Jbie'Tl take care of that. 

Mr. Alexander. Fine. ^ , - 

Mr* Wharton, I did want to respond specifiojxlly to what you ask^d 
Congressman Meeds. . . , 

These principles as Uid out here, do not retrocede iunsUiction, be- 
cause Public Law 280 was passed pursuant to the plenary power of 
Congress and was a specific delegation of Federal jurisdiction to the 
States with some exceptions whiai they specifically delineated. 

So these principlas, although adopted and recognized would not ia 
and of themselves retrocede 280 Jurisdictions. 

Congressman Meeds. What then is the report of — or purport of 
subsection D. , . „ 

Mr. Wharton. Six D, is that what you are asking? 

Congressman Meeds. Six D, as in dog. 

-Mr.-W«ARTON. Six D talks about retroceding 280 but that would 
provide for legislation to do that. 

Congressman Meeds. Yes, but if we were to accei>t this recom- 
mendation, it would be the recommendation or retrocession as it 
might later occur in more detail. This is a brood general principle 
statement with regard to retrocession, but unfortunately I did not 
hear it correctly interpreted. " 

Mr. Alexander. For your information the specific recommenda- 
tions are on page 34 of Chapter 6. 

Mr. Taylor. It would include other types of statutes too, Con- 
gressman Meeds. 

Congressman Meeds. Yes. 

Mr. Taylor. In line with the discussion we previously had. I 
think the Public Law 280— first of all, I think the recommendations 
in here are consistent with the recommendations that are being mode 
on Public Law 280 and the S. 2010 bill. 

Congressman Meeds. As I understand it, we will have a map 
which will show us the original boundaries which have not been 
explicitly stated by legislation to be diminished or disestablished^ 

Would it be possible to construct that map in such a way as to 
have an overlay which will show the boundaries of reservations which 
may be diminished or disestablished or parts thereof, but not by 
explicit legislative action of the Congress? 

NVe're talking about Tacoma again here now. I hate to get specific, 
but I read this. The city of Tacoma is within the original ooundaries 
of the Puyallup Reservation. That reservation has been disestablished 
by Executive order, but not by explicit action of the Congress. 

Mr. Taylor. I would question the authority of the President to 
disestablish a reservation. I didn^t realize this had happened. I do 
.see the Tacoma thing as a very special type of problem and I would 
hate to have our conceptions of tribal government and where we are 
headed with this framed in the context of that tribe. 

Congressman Meeds. That^s why I want the map. 

Mr. Taylor. I nmlerstand that. 

Congressman Meeds. I would like to see those areas which have 
been (fisestablished but not by a specific act of Congress as this 
requirefi. 

Mr. Taylor. Frankly, it's a big thing you^re asking for here and 
I'm not sure that we can do what you're asking for. 
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Congressman Mbbds* I don't think we ought to be making any 
kind 01 recommendations on this Conunission where we don^t Know 
what we're doing, Peter* 

You know it's great to talk in theoretical terms, if we recommend 
something we should try and implement it. We don't want to come 
along ana find that we're dealing with something that by no stretch 
of the ima^ation are we going to be able to implement. 

We will just be preparing another one of those reports that's going 
to be stored on the snelf and I think we all vowed when we started 
this business that we were senous about what we are doing. 

Mr.^STBVENB. Mr. Chairman and Congressman Meeds, I need to 
talk with the staff about the mechanics of constructing a map. I need 
to discuss it with them. 

Chairman Aboubezk. Ernie, let me ask you this: Does the BIA 
have somebody up there who makes maps? 

Mr. Stbveks. 1 suppose. 

We can construct a map. The Bureau has a map. 
Chairman Abourbzk. what about the Library of Congress? 
Mr. Stbveks. That's possible. 

Chairman Abourbzk. All right. Then do it this way. Make a map 
of the United States, State by State if necessary. In other words, you 
don't need all 50 States because it doesn't apply to all 50 States, out 
first of all find out what the law is, find out what is considered existing 
reservation boundaries, find out what the reservation boundaries 

Mr. Taylor. Mr. Chairman, could we 

Chairman Abourbzk. Could I finish? 

Find out what the resei'vations are, if section 7 should become law 
and make that as an overlay. Obviously that would be a bigger area. 

So we can lay down a piece of plastic over a piece of paper and see 
what it^s all going to be like. In effect, you might want to do it just on a 
State-by-State basis » 

Mr. Wilkinson. If I can make one point very briefly. This is an 
important Issue. There is strong consensus in Indian country that in 
areas that were disestablished, that are often now largely non-Indian, 
tribes should retain jurisdiction to the original boundaries. 

That's an issue that is presented here. This is an attempt to ovemile 
the DeCoteau case. It is presented in that rontext. 

This recommendation is to change existing law. Please distinguish 
this from the situation where reservation boundaries arc clearly 
evstablished and there is some checkerboardod land inside it. 

In other words, you have a reservation that is mostly Indian with 
somf» non-Indian land inside it. The law now is clear that that is 
Indian country and that the tribe can legislate within that area. 
We're not seeking reform there. 

As we talked about earlier, concerning where these checkerboard 
areas, if the tribes are maintaining law and order within reservation 
boundaries where it is predominantly Indian-owned land, then the 
tribe needs to maintain that. That's not a law reform cliange. 

Congressman Meeds. Charlie, you keep saying it's clear. It isn't 
rloar. For instance, in the Aeua (Jaliente area with regard to the 
question of zoning, it is not clear with regard to taxation. It is not 
dear vnih regard to zoning, even in the State of Washington where 
you probably have the strongest case on zoning. So, it isn't clear 



131 

what jurMction tribea liave over non^Indiana on fee patent land, 
eveii k jmsently eistablished resairat^^ 
There wre coimiot% cases on these tl^^ 

What Tin Baying is clear is that the dourts have treated the situa- 
tion *^erenUy« It is ^dian country* The Supreme Court of the 
United States nas indicated that section 1161 will cover civil matters. 
What I'm saying is that section 7 deals with the question of reestab- 
Ushing old reservation boundaries. ' ' ' 

NpW| idl I'm sayins again, and I should never use the word dear, 
because we probablylmow nothing is dear, but what I am Faying is 
that there is a clear distinction between that and section 7, wmch 
would extend reservation boundaries into predominantly non-Indian* 
owned land for jurisdictional purposes, not ownership, so the tribe 
would have power to legislate out there. 

That's No. 7 here. It is a very different situation where the tnbe^s 
interest is extremely strong in terms of law and order in regulating on 
checkerboarded areas witmn_ establfeh ed reservation boundaries* 

Commissioner Dial. Would the Coxiffressman yield? 

Congressman Msbds. I don't have the floor. Qo ahead. 

Commissioner Dial. In this work of cai*tography here, are you 
speaking of State reservations also, or all reservatiors or what are 
you speal^ig of; only those with the Bureau or what are you saying? 

Mr.' Wilkinson. J think at the moment, we are taUdng about 
Federal reservations. ' , « , , 

Commissioner Dul. All right. You are talking about Federal 
reservations? 

Mr. Wilkinson. Yes. 

Commissioner Dial. Wouldn't it be well for some mapwork to be 
made also for showing State reservations or, you know, something 
that takes care of thepeople in Maine and so forth? 

.Mr. Wilkinson. WelL I think you are absolutely correct. It's 
saying that there are nome'del^y recoe^ tribes, terminated tribes 
to which these principles may also app^. 

Commissioner Dial. But, if you're going to show the reservations, 
why not show cJl of themi 

Just show them in a different color. 

Mr. Taylor. Commissioi ar, I think in order— 1 mmute, maybe 
make a different map. Ernie probablv hi^ some funds there where he 
could hire some good work done in this area. 

Mr. ALrxANDBR. Commissioner Dial, in the existing BIA map 
which has reservations identified which you may be f amihar with 

Commissioner Dial. I'm familiar with that map. It's not a very 
good map. 

Mr. Alexander. But the State reservations that do exist are on 
that. 

Commissioner Dial. Louie said he had it made, 
Mr. Alexander. You had it made, OK. 

Mr. Taylor. Commissioner, it seems to rae that in order to develop 
this map, as for here, No. 1 it relates to tribes that are exercising law 
and oroer or governmental powers and I may be wrong here, but I 
don't think State recognized reservations are doing that. I certainly 
open myself up to be corrected. 
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Commissioner Dial. That^s not the point. The point is that wliilo 
you arc dealing with the maj) I am only suggesting that you extend 
that, asyou see. 

Mr, Taylor. The next, point I wanted to get to is what is being 
asked for hero, I believe, axe land distribution patterns within tlicse 
reservations. Now, I know of only one source to obtain that and 
that's from the Bureau of Indian Affairs. 

If BIA can supply us with figures, yes, we can draw the map but 
BIA does not have these land figures. 

Congressman Meeds. Pro not asking for a land distribution system 
within the original boundary. All Tra asking for is the original bound- 
aries which have nut been changed by explicit congressional action. 

Mr. Taylor. Then my answer to drawing the map is yes. We 
would be very happy to do that. 

Chairman Abourezk. I just want to settle this— wait, wait, wait, 
Pete. Tve ^ot it all settled. Ernio is gohig to do the map. It is not your 
responsibility. , 

Commissioner Whitecrow. Will this map reflect all treaty bound- 
aries of dU If \bes or 

Chairman Abourezk. Well, it should reflect whether treaty or not, 
anything that has been de facto diminished, when it should not have 
been--rif it were not — in other words, there are sonib reservations that 
just by erosion have been diminished. Just by people coming in and 
settling and there's been no specific statute diminishing that reserva- 
tion ;/and if there has been a specific statute, it will not show it, if 
there has not been, it's supposed to show it where iVs been diminished 
and /when it Was not supposed tb have been under the statutes. 

Cbmmissioner Dial. May I add that it shows erosion? 

Cjhabman Abourezk. That's what we're doing. We'i-c showing 
erojfion. That's the only thmg that it will show. 

OommisHioner Whitecrow. The map will actually show the original 
area and the overlay will show what's taken place. 

Commissioner Dial. I'd like to see a series of maps— I know they 
don't exist, but that show everything. What happened to the resorva- 
ticm system. Maybe you don't have time but maybe you could begin 
cm it. 

phairman Abourezk. If wo have time maybe Ernie could do that 
but I think the other one is toj) jmority. 

|0K. Am'thins; else in this section wc ought to talk about before 
Vi^ go to Federal delivery? 
/Senator Metcalf. Mr. Chairman, it would bo interesting to have 
ft' specific example to show the expansion of the Tongue Rivrr Reser- 
vation of the Northern Cheyenne, where there was a larger re* orvation, 
or maybe Imlian country as Congressman Meeds suggestcvl, and how 
some of that reservation is not 0(*cupied by Indians at all, but the 
exterior boundaries were taken away and there was a subsequent 
congressional action giving the reservation additional land. 

Could we have a special maj) showing what the Tongue River 
Reservation originallv was, what it became after they sent the 
Cheyennes dowTi to Oklahoma when the President took away some 
of their reservation? 

I think it would be a good example of all the problems that we are 
confronted vnth in these various matters that are under consideration 
here. 

Chairman Abourezk. He's ir;licated he will do that. 
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OK. Is that it? Last chance. Onto Federal Administration. Fecieral 
Delivery System, chapter 7, Chuck Peone. Erine Stevens. 1 want to ^ 
thank you all very much. I know vou are going to come back on other 
sections, but we appreciate your help on this, for the last two. 

We'll take a 5-miuute recess while everybody is rearranging 
themselves. 

[Short recess.] 

Chairman Abourezk. In operating the platoon system, we find that 
the taxi squad is not quite ready here and so to give them a chance to 
prepare themselves to give everybody a chance up here, let the Com- 
mission people shift mental gears, we're going to recess in just a minute 
until tomorrow morning at 10 o'clock. 

Before we do, I have some announcements to make. There was a 
ring left on the conference table inside there. It's a lady's ring and I 
have it and if someone has lost it and if they would like to identify it 
I'll be happy to give it to them. 

Mr. Dial. Mr. Chairman I want to make this statement before you 
adjourn. 

™JChairnmABQErvJiZK.. Go. right. ahead. 

Mr. Dial. I believe it's necessary on this map business; Ernie, no 
one can come up with a good map before this report is due; not the 
kind that I was speaking of and Senator Metcalf was speaking of and 
many others Vrere speakmg of. Perhaps it would be in order that we 
recommend that such a study be made and this work take place, if 
it be a year from now, you know, we're talking about a project worth 
a couple of hundred thousand dollars and this is the way I see it, 
because we can't possibly have a good one, Ernie, by the time our 
work is finished, because if you have one showing the reservation 
s>^tem as it is today, as it was say in 1934, 1900, and 1850 and so 
forth and with claims overlappi?ig it involves much needed research. 

Chairman Abourezk. That may be the case, Adolph, it may very 
well be the case. 

We'll have to get a reading on it when you guys start looking for 
this thing. Looking for it, for how to draw the map and so forth. 

Mr. Stevens. By the next meeting, we can have the map you've 
requested. When I was with the Bureau of Indian Affairs one of the 
departments I was in charge of did mapping, so I think I have some 
grasp of what can or can't be done. Kather than dijicuss it further 
v/hy don't we do what we can by the next meeting. 

Mr. Dial. I would say you are like President Truman when he 
rated the eight best Presidents of the United States and said, ''Where 
do 3^ou staml, Harry?" He said, "Well, I like to say, when my time 
runs cut, here's o^e who did his damndest." 

So, you go out and do your dammlest, but you won't come up with 
what we really need but you can come up with something, Ernie. 

Chairman Abourezk. OK. Anything else before we recess? If not, 
we will recess until 10 o'clock tomorrow morning. 

Oh, yes, Wait one — for one other thing. 

Max says, leave your papers in a very neat pile and he assures me 
that no one will touch them. The door on Independence Avenue wiw 
be open ; the door will be open to nonstaf! people at 9 :1 5 a.m. 

All right, we're adjourned. 

[Whereupon the meeting was adjourned at 4 p.m., to reconven<j, 
Sunday morning, November 21, 1976, at 10 a.m.] 
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MEETINGS OF THE 
AMERICAN INDIAN POLICY REVIEW COMMISSION 



WUVDAYf VOVtMMMB »U 19W 

Wabbinqtok, D.C. 

The meeting was called to order at 10 a.m. 

in^nt: Senator James Abourezk, chairman; Congressman Lloyd 
Meeds, vice chairman: Commissioners: Ada Deer, John Borbridge^ 
Adolph L. Dial, Louis K. Bruce, and Jake Whitecrow. Staff Director 
Ernie Stevens. Administrative Assistant, Ms. Ernie Ducheneaux. 
Commission staff, Paul Alexander, Peter Taylor, Ray Qoetting^ 
Donald WL%»4ton, Charles Wilkinson, Charles Peone, and Patricia 
Zell 

Chairman Abohresk. The Commission will resume its session. 
This morning we will start in on Federal delivery systems and if youv 
are ready to go, Ernie, we are readv. 

Mr. Stevens. The section on Federal delivery systems is chapter 7. 
We^d like to begin with the general principles, or the end, and then 
return and go over each section. 

Chairman Aboukess. What page will we be using? 

Mr. Stevens. We start on page 70 under chapter 7. 

Chairman ABOt7RE2K. OK, 

Mr. Stevens. Before we get started on the principles, I want to* 
emphasize that Ray Goetting and Chuck Peone are two of our staff 
people assigned to the management ^tudy team. Ray was the liaison 
with the manaeement team and both Chuck and Ruy^ went to tha 
field, particu'any in Aberdeen and Phoenix, and participated with 
r arate study teams. Also, the three of us, with the assistance of a 
CoUple of other people, will be writing the portion of the Federal 
Administration Federal Delivery Services. 

One of the things we would like to emphasize is that the Commis- 
sion has to fundamentally lay down some kind of coniinitment for 
change. There may even be a possibility that we recommenit that the 
Indian people make a commitment to fundamental changd. People 
bejdn to get irrational when they start talking about time context. 

When the BIA management study was announced, the rumor 
started the very next day about who was goin^ to lose at every office. 
I don't see how that could happen for some period of time for a number 
of reasons having to do with the mechanics of how the management 
study is implemented. 

I think tne tribes and Congress and the executive department 
should make a fundamental commitment to c^ ge on the basis of 
what's needed in the BIA. What's needed is • make the Federal 
delivery system conducive to the tribal planning at the reservation 
level. . 
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If that's (lono nm! if it's inochanically dealt with, then what follows 
is that the BIA is no longer in the business administerinpr and super- 
vising Indians. If they're in the business of tet^hnical assistance, then 
the very nature of what the Indians need will require those offices as 
ft part of the proness to nhanpe. 

One of the bijj problems w^e had in terms of reaction to the inanapro- 
ment study und all is that people don't understand that what we are 
ttdvocatinR is a process, not an event. 

I think moving the Bureau of Indian Affairs into another department 
and so on is a process. I have heard the Commissioner, his staff and 
otlier BIA |)eople. includinff the Under Secretary commenting on the 
management study. It is felt that if we're jjoinp to pro to an inde- 
pendent agency, there isn't any sense of an independent anything 
unless fundamentally, j'ou deal with the main agency and make it 
functional and make it efficient. That's why we must deal with this 
BIA man..^'ement study first. 

Chairiiion Adour£ZK. That's right, if you implemented the manage- 
ment study, it doesn't really matter where the agency sits. Jt's got to 
he Implemented anyhow and then it's even much better if you draw 
out^he agency ancf put it out as an independent sort of thing away 
from the Department of Interior. So I think you're right and that 
there's no logic in what the critics of the management studv are saying. 

Is it true, I heard this, maybe you can verify this, that the area 
<nrectors grabbed the management study as soon as it came out and 
said start showing it to the tribes and say look here, this means ter- 
mination? Is that what they were spreading around about the manage- 
ment study? 

Mr. STEVfcvs. Yes; they had a special meeting immediately after 
the release of the report and it was interesting because initially, their 
attitude was that we were "doing nothin;;" over here. So when they 
.^aw the management study, they had to get together and discuss all 
over again wh*it they were going to do. 

The upshot of that meeting was a letter which I had but I don't 
have available, from the Commissioner either to the Secretary's office 
or to the field. This sort of action is an e.\amj)le of what goes on in the 
Bureau. They said, now, we want everybody to understand that this 
BIA management study was done as an hidependent study. It has 
not been endorsed by tlie American Indian Policy Review Commission 
nor by Congress, so what we should ilo is sil back and wait and see 
what happe»is. 

OK, veil, that's well and good But they put out an RFP (a request 
for T)rop(.Md), to order ud the machinery for the computer systems. 

Chairman AnoimKZK. KecomnuMided in the management study? 

Mr. Stevkns. Yes. And we have a problem vnth that (at a later 
point, Chuck Peone can discuss the terhnitud details since he's familiar 
with it). The management, study recommends a management uifor- 
mation system be set up in the Department of Interior that can be 
made accessible to tribes for their use. This can be done* rather easily. 
The problem is that .he system the BIA is installing is something . 
they've had onl^ii^.slu'lf right along. It is not in acconlance with the 
management stiuly team's recommendations. It is obsolete now. 

Mr. WniTfcCROw. Mr. Chairman, reali/ine: that what we are doing 
here is taking a look at this whole entire Federal administration antl 
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its deliviTy sj^stt^ni. These past few (IftYs we^^e been tlisoussin^ the 
sovereignty of a tribe, we've been talking about the junsdictional 
processes and the trust rehitionships of the Federal Governmeut and 
I believe each of these subjects are most appropriate for what this 
entire Commission is about, alsb roali>:ing the tmportunre of the 
Federal a<lministration, its structure, the management review that 
we have (lone on the BIA and also understanding that Indian tribes 
are wanthig a return of their powei's, a return of the authorities that 
they i..ed to make decisions on their own, and we've also discussed 
changing some jurisdictional processes and recommending the change 
of some laws, particularly that in relation to trust responsibility 
whereby a tribe could perhaps overrule the Secretary in a decision. 

I would like to insert into the record, if I may. Our historian, 
D'Arcy McNickle, and a book that he wrote, Tkey Came Here First: 
I would like to read, if I may, the preface to this book to set the stage 
for the discussion of this daj^'s activity insofar as this Commission 
is concerned. 

The preface of this book I think is most ai)i)ropriate to what we're 
talking about here and the fact that re^^ulatio' s are established and 
as a residt of these regulations, delivery service of personnel go down 
to the American Indian. 

The preface reads as follows: 

Trouble had come to one of the Hop! Indian villages. The people had been 
refusing to dip their sheep. They had even refused to count their sheep. These 
were tnattex^ which expert range managers considered important. Worse than 
that, since this was war time, these Uopi Indians had refused to register for 
selective service and neither would they sign a paper saying that they had religious 
scruples against taking up arms. 

These peaceful people^ as their name signiiiesi were causing seriouH trouble. 
It was necessary to find out why and to remove, if possible, any causes of just 
complaint. The Government official drove up the Mesa Road— perhaps it ought 
to be explained that the Hopi Indians live in Arizona and what on most maps is a 
blank expanse between the arms of the Colorado and the Little Colorado Rivera, 
there are three mesas like the fingers of a hand on which the Hopi village) crouch 
in the sun. 

The land iteelf is the Northwood Running Black Mesa which breaks into the 
wild country of the San Juan River, The Government official had to ask why 
these things were. Perhaps it was a misunderstanding. He wus there to make 
things right. 

The speaker for the village had come from the fields in workclothes but he 
honored the official by slipping a pair of store trouser.s over his earth-stained 
dtmgarees. The afternoon wore into evening while he talked to the things that 
troubled the villagers. As he talked, the troubles which were in his mind, settled 
upon the mind of the Government official and he, who had come to exphiin away 
doubt and misunderstanding, found perplexity instead* 

The Hopi spokesman was never cantankerous. His voice w.ns not even shnrp' 
but his questions had a terrible urgency. He said wheti the Hopi iM'oph* eame 
from the underworld, they found people living in this land before them. Theso 
people had been living hw-e a long time ago and they know many things about 
the world and the rifl^^wHyHo liv 

Our Hopi peopla^'ent to them .ind said we would like to live here with you. 
They replied, all ITght, you can stay. We have certain rules here, ways of living^ 
and you will hayfe to follow these rules, then there will be no trouble. That*8 how 
it w.as. / 

The Hopis/id as they were told and they never had trouble. After awhile, 
the \Vhit4» m^ came. They did not ask if they could live with us, they Just moved 
in. They did/iot ask what our rules were. Inste.ad, they wrote ruh s ft^r tis to follow. 
Now you jij^t obey these and you won*t get into troubk^, tht y said. IJow do you 
explain thaf? 
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He did not wait lor any response. There were too many queatloM yet to ask. 
Why do you put ua In jailf He was not a large man but he spoke with auoh gravity, 
SSt thK was indeed a man of strength and weight. In our Hopl life, we 
have had bad people who did not keep the law. who went against the rules of the 
' ^af' oontroUing these lawbreakers without putting them 

ijow you bring us laws and rules which are not even our own and then you send 
US to iaU for not obeying them. How do you explain that? Still he wont on. Now 
we have a drought. It has been 4 years and seems to get worse. The rains come 
loaa nftpn The erass is dying everywhere. 

You tell us we wiU have to give up our sheer. They are the only food we have 
yet you say we wiU have to give them up. I.-, this sensible? The sheep did not 
8toD the rains. It is you who have caused lhat. You make regulations for us and 
our children. They must go to school. We must dip our sheep. We must count 
our sheep. We must write our names on papers we do not understand. You say 
it is to ttet sugar or to fight';^ war we know nothing about. . j 

You have put so many of these regulations on us that we are confused. We are 
not able to concentrate on the things that a Hopi must do. The ceremonies he 
xnust do and the thoughts he must have. This is why it never rains and why the 

Before* welwd more sheep than we have now, yet no one suffered. That is 

^^Wlwn*t^e Government official came away in the dark moonless summer night, 
he thought of all the answers which an intelligent, civilized official must give in 
defense of his creed and bis position. He even wrote them down on paper when 
he eot to a lighted room. . ^ j j. 

But in the morning when there was sun again, the written answers did not 
suffice Nothing that had been written before by white mon would suffice either. 

I WM Tjresent at that conversation on the mesa and I tried to find answers to 
the questions; As it turned out, there were hundreds of questions. One led into 
anothirand gave the mind no rest. How did it happen that these Hopl Indians 
After 4U0 -years of sharing their ancient land with Invaders from another world, 
weS not cmshed? How was it that they could stand off unhurried and ask the 
white man to expkiln hlmseU? This was not the vanquished and the vanishing 
Americ"an. Here was a Uvlng voice and a competent voice asking the white man 
to justify his works. This was not what one read ir the books. , t„j „„„ 

To explain it, I discovered one had to start way back and explain the Indians. 
Where Ad they come from and when and how? What was it like when they 
first came into the land? Where did they make their homes? Perhaps if one 
Slv trild. one could visualize something of what it was like. One ought to 
try. It was important. 
\a That coRoludes the preface of this book and I would like to make 
iust one further ^rfiment that I think this Commission should cer- 
tainly tak<j into account. These kinds of cultural backgrounds of 
th^eTonds of drastic changes to those kinds of drastic changes to 
allow the Indian people to become once again users and acquu-ers of 
their culture, of their language, and of their way of lifL ^ 

As a country, the United States of America needs to v^'pe a black 
mark out of its history and to once again allow the native peop.es of 
those United States to begm assummg once agam, asserting those 
things that made them so great insofar as tlieu- relationships with 
one another are concerned. , , , . • • *u 

I think as we enter this realm of study of determmmg the J^ederal 
relationship and the Federal structure, wc need to take mto account 
that total application. Thank you. 
Chairifian Abourezk. Ernie? . • , 

Mr. BoRBRiDOE. Mr. ChauTnan, I recognize at this point, Mr. 
Chairman, that we are not only taking a look at the whole federal 
delivery system but really discussing as a very important element, 
the Bureau of Indian Affahs Management Study which has been 
completed for and at the direction of the Commission. 
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In order to bring the matter properly before U8 and in order to have 
the Commission on record with«respeot to that study, I would move 
that the Commission adopt the Bureau of Indian Affairs Mfl^M^emciiit 
Stiidy with the understandmg that the staff would be bringmg rorward 
a schedule for implementation of that study. 
Mr. WHrrECROw» Mr. Chairman, I second that motioxL^ 
Chairman Abovrssk. All right. There has been a motion made and 
siBconded to adopt the Bureau of Indian Affairs Management Study. 
I want to, if I might, offer ad an amendment to that motion that some 
doQuments handed to me this morning by the staff that include a 
Bureau of Indian Affairs organization chart, several exhibits wL.'^h 
delineate the funding sources and recipients of those sources broken 



These are aoparently factual data. Ernie, may I ask you, ;vhere were 
these obtainea from? 

Mr. Stevbns. From the management team. They didn't include it 
in the study. 

Chairman Abovbezk. OK, so it can be properly included in the 
appendix? 
Mr. Stevens, Yes, sir. 

Chairman Abourezr. I just offer that as an amendment to the 
motion and ask if you will accept that as an amendment. 
Mr. BoRBBiDGB. All right. 

Chairman Abourezk. Ail right, there is a quorum present this 
morning. I think we'd better do this by roUcall to show the quorum 
because this is an affirmative action that we are taking. 

Mr: Borbridge. Mr. Chairman, prior to the vote, my int^t at 
this point is that I fully realize ^\s the Commission proceeds that by 
virtue of various other reports end recommendations, we may very 
well modify this motion if it is adopted and I recogmze that. 
. Chairman Abourezk. It is possible to do that. The Commission can 
override itself or r^r^onsider this at a later date but I think I^m apijre- 
dative of your modon and the support for it since I think it's im- 
portant to show that wo are making a great deal of progress and that 
we do have this management stud^ that is a fairly final form. It*s 
not like the other — ^yes, it's been prmted a's a committee print for the 
Senate by the Government Printm^ Office? 

Mr. Stevens. Government Printing Office. 

Chairmap Abourezk. And I might just add by way of colloquy on 
this, I have been in touch with Carter's people who were handling 
Indian affairs for him during the campaigjn. We sent them a great deal 
of information of the work of the Commission as well as the manage- 
ment study and they indicated that as sort of the management study 
specUically that jived right in with their reorganization program and 
so I think it^s especially important that we make this on affirmative 
action this morning as the Carter administration starts to get into gear. 

So unJess there is any other comment, the clerk 

Mr. Bruce. Does our action here fit in with what you are going to 
be doing now? You still will come back and go over the points, won't 
you? 

Mr. Stevens. Yes, sir. 
Mr. Bruce. OK. 




down by area offices, exhibits 
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Chairman Aboubezk. The clerk will call the roU; 
Ms. DucHEKUAVX. Commisaiouer Borbridge? 
Mr. Borbridge. Yes. 
Ms. Duchsneaux. Commissioner Bruce? 
Mr. Brtjoe. Yes. 

Ms. DucHENBAVX. Commissioner Deer? 
Ms. Deer. Yes. 

Ms. DucuENEAUX. Commissioner Dial? 
Ms. Dial. Yes. 

Ms. DucHSNEAUx. Congressman Meeds? 
Congressman Meeds. Aye. 
Ms. jDucheneaux. Commissioner Whitecrow? 
Mr. Whitecrow. Aye. 
Ms. DucHENEAUX. Senator Abom'ezk? 
.Chairman Aboubezk. Aye. 
Ms. DucHENEAUx. Sevcn. 

Chairman Abourezk. The vote is seven in favor. There aire no 
neeaiive votes. The motion as amended is agreed to and the record 
win show that seven members are present all voting aye and the others 
were not present and therefore did not voto. 

Ernie? 

Mr. Bruce. Mr. Chairmen, may I make a comment first because 
IVe been getting telephone calls since 6 o'clock this morning. 

Chairman Abourezr. On Sunday morning, you are entitled to 
comment on that. 

Mr. Bruce. You are not going to recommend the abolishment of 
the Bureau. I think it should be pointed out here and let me say 
first that I'm delighted with the action. I never thought it would 
come this soon; weVe got a lot of work to do. 

I wanted to say that this is one of the reasons why I accepted the 
honor of being one of the commissioners because of this study. As 
many of you mow, I did my best with a team of people surrounding 
me to xnBke changes in the Bureau. I Imew it was inefficient; I saw 
how it functioned as an inefficient organization. 

I think people should imderstand our people, the Indian people, 
that we're not trying to abolish the Bureau itself. We are trying to 
move it somewhere where it can be efficientr I think I said the other 
day that an Indian commissioner can't function and do right by his 
own people as long as he doesn't have the full say, as long as he has 
to report to the ^cretary of Interior. They have those powers and 
authority. 

So the Bureau of Indian Affairs and whatever we set out to do and 
that's in the separate organization, will include a corps of employees 
of the Bureau of Indian . Affairs. As we go along, I am sure we are 
going to be facing some of these issues and as we do, I want to point 
out some of the personal experiences I had in trying to carry out and 
making the Bureau a more efficient organization. 

So I think we ought to go over this carefully even though we have 
passed it. The key to all of it, and you know that 76 different reports 
nave been made over the years, is that none of them have been im- 
plemented. So that's the key. Can we implement this report so that 
it can be a more efficient organization? 
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This is the strongesti largest, toughest bureaucracy in the Govern- 
ment I know how it functions* Before I 4yen had words out of my 
mouth concerning an area office, the word went out through the 
whole country and everybody began to put on their skids ana hang 
on and dra^ their feet and set up organization meetings to combat 
what weVe tried to do and it was saa from my standpoint to move 
out of the Bureau and not be able to itccomplish the things that I 
felt were necessary. 

In joining the Commission with support of the Commissioners, I 
am deUghted to have this action take place and I want to do all we 
<3an but I went to po^nt out again that how we implement this is the 
key. I don't think the general Indian public ought to be afraid we 
are going to wipe out the Bureau completely because we need to take 
a good look at how that oiiganization functions in Government 
efficiently* 

.Chairman Abourszk. Well, it seems to me, Louis, that in my 
xeading of the management study^ it does not abolish the Bureau of 
Indian Affau^. What it does is, m effect, conforms the Bureau of 
Indian Affairs to the statements on self^letermination that every 
Indian tribe in the country has made. 

It says that the Bureau will revamp its organization, make itself 
into a technical service i^ncy to assist the Indian people at budget-* 
iDjS. and other propams will be done largely* bv the tribes themselves 
witn whatever assistance they need from the Bureau. 

It seems to me that that is what the Indians have war.ted from the 
Bureau* They haven't wanted the Bureau to be their daddy and 
mama all at the same time~which is what it's been — and it will allow 
the tribes, it will give them more freedom and with greater assistance 
than they've ever received from the Government. 

So those people, the politicians and the Bureau who were trying to 
do their best to discredit this Commission and the management 
study itself, are not telling the truth when they go around saying 
that. I think you brought up a great point and I appreciate that. 

Mr. Whitscrow. Mr. Chairman, I would also like to comment on 
some of the words that Mr. Bruce spoke to make this Commission 

are of also what happens out there at the vexy lowest levels of the 
delivery of Federal sendees. I have been on that particular epd of 
delivery of Federal services. I have also been at that i)articular end 
at the time President Nixon announced his self-determination policy 
on July 1970, attending the first intertribal council of eight tribes in 
northeast Oklahoma urging the tribal leaders at that particular 



viewpomt — and at the same time, having seen the same tribal leaders 
being confrontpd with employees from within the federal system, 
denoimcing that particular policy and also preaching the fact that it. 
in effect, was termination and that they should be very, very fearful 
of a new determination policy because^pf the word termination within 
th^ word determination. 

The attitude of those employees at that particular level was such 
that ilxey individually and collectively were fearful of their jobs — 
fearfUi'of losing their particular positions. I think this is something 
that m need to be very, very careful of and the fact that Indian 
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people be made aware that these things happen from a political 
standpoint even there at the local level and can throw cold or hot 
water upon the Indian people in regard to anv change. They can also 
apply pressures by indicatmg to those people who have cliildren in 
school that if you want your children to stay in school, you'd better 
not approve this particular policy because you are eoing to lose it. 

Those kinds of our fears are impressed upon tne Indian people 
daily out there and we must, in this system, m this change, provide 
that those employees functioning at the very lowest level, understand 
totally what tne trust responsibility of the Federal Government is — 
that they are liable for the delivery of that trust responsibility and 
the fulfillment of the Federal Government's trust responsibilities and 
its relationship with the American Indian not just for their own en- 
joyment and not for .their own future. 

They are there to help the American Indian, not to hold him back, 
not to put more obstacles in it and their inter})rctation of rule an^ 
rop^ulation is most important. I think if we can cover this, then our 
systrm will work. 

Chairman Ahourezk. It's been suggested by John Borbridge for 
the benefit of all the Commissioners when they go back to their 
particular constituencies that an explanation might be required of 
thmi of what the management study does. 

I wonder, Ray, if you mlffht be able to put together today and 
tonion-ow, a very brief, simple, clearly written, easy to read analysis 
of what the management study req^iiires, and state what it is and what 
>^^it is not. In fact, it is not termination and it is a reorganizaition of the 
Etnreau and provide that to all the Commissioners so that there will 
be a uniform policy statement on the part of the Commissioners and 
if we can have that before wo adjourn and everybody leaves town 
this week. ^ 
Mr. GoETTiNQ. Yes, sir. 

Mr. Stkvkns. Mr. Chairman, one of the things I wanted to tell the 
Commission just so that we have it clear and on the record is one of 
the chief criticisms against the management study. I have an idea 
of where it came from. It is that it doesn't deal with the trust and just 
for the record, this was not meant to deal with the trust. It was meant 
to deal with management efliciencv. That is, specifically 

Chairman Ahouhezk. Procedural issues? 

Mr. Stevens. Yes, sir. Personnel management, information systems, 
and organization. It was not to deal with the trust at all. In this, we 
are merely talking about management efficiency and information and 
the handling of personnel and budget. 

(^hairman Abouhezk. That should be included in the statement as 
well, Ray. 

Mr. GoETTiNQ. Right. 

Chairman Abourezk. OK, Ernie, go ahead. 

Mr. Stevens. I will read the ])rinciples that we arrived at and then 
we'll go back to each particular section. The first one will be budget. 
There is a consistency In^tween the findings of the Commission task 
forces in numerous contemporary expressions of Indian opinion. 

('hairman Abouhezk. Page 71, right? 

Mr. Stevens. Yes, sir. Kx])ressions of Indian opinion have been 
stated through tribal resolutions, nationally and m organizational 



resolutions and policy statements as well as an examination of previous 
Indian opinions since 1900. Further consistency in agreement is found 
as evidenced through an examination of countless managementi tech- 
nical programs, and budget reviews completed by private and public 
agencies.The Uonrniission staff concurs, based on its own examination 
of the various obstacles from the delivery of programs and services. 

The staff, therefore, recommends the adoption of the following 
general principles which will provide guidelines for the recommenda- 
tions of the American Indian Policy Keview Conunission which 
would result in an adequate Federal delivery system for Indian tribes. 

One: Fundamental change and Federal administrative reform be 
proposed to express the intent of Congress and the desires of Indian 
people. The exchanges must be conceived as a rational process over 
time rather than an event with primar>' emphasis on Indian consulta- 
tion and input. 

Two: Vou already dealt with this— the Commission should fully 
endorse the BIA management study recommendations and further 
recommend to Congress that a positive vehicle be enacted to expedite 
the proposed implementation or these recommendations. 

A specific implementation plan will be proposed as a necessary 
first step in the process adhering to the following principles: 

The felA budget system, be modified and improved to include 
tribal needs, assessment priorities and goals designed for long-range 
planning b;^ tribes at the local level and placed in the proper perspec- 
tive of tne total Indian budget. 

The BIA personnel system be modified and improved to incorporate 
the legal intent of the law regarding Indian preference, by providing 
management skills and training to meet the needs of Indian people 
at the local level. \ , 

Improvements include developing a separate Indian services 
ciisc\issed in section B 

Congr ssman Meeds. Mr. Chairman, can we have a little more 
indonth liiscnssion of that j^roposal? 
• Chairman Abourezk. \ on can stop him at any time. 

Mr. Stevexs. Yes, sir. Yes; there's an entire section of this. Wot Id 
vou like to go over to that one? 

Congressman Meeds. No; you don't have to go over the entire 
section. Could you give us a littl 3 broader stroke of the brush ther^ ? 
What page are you talking about in the report first? 

Mr. Stkvexs. It's page 54, section D. Wait a minute, section D is 
page 49. It's "Federal Delivery Sj-stoms Under Indian Preference.*' 

A. good part of that basis has been found in the recommendations 
from task force 9 related to the Bureau of Indian Affairs and the 
Indian Health Service. A summary of those recommendations is 
consistent with the findings of the BIA management study and task 
force 9's analysis. 

Management reports on a consensus of Indian opinion iilentifying 
the adontion of the following broad principles in Indian Career Service 
should be established— distinct from the Civi^ Service Commission 
witli the following attributes and |^oals: 

Eliminate the mstitutional barrier createcl by the discretion of the 
Secretary of the Interior and the Civil Service Commission. 
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Standardise atiU ^tefine meaningful employment of Indians and 
programis for the benefit of Indian people. 

Project and ehhance the development of tribal self-government 
through trainins md development of personnel systems. 

Provide a realtstic mechanism for tribal governments. 

Assume control of Federal programs. 

Assist tribal government in developing; workable personnel systems 
in line ^vith Federal-Indian program sei vices by utilizmg standardized 
personnel systems designed to meet local community goals. 

Develop personnel criteria whereby non*Indian Jtpplicants could 
function under excepted appointx^^nt. 

The Commission directed the staff to prepare a specific plan. I 
wanted to say that a pan related to the recommendations made by 
task force 9— i know I nave personally supported this for some time — 
is that the relationship by the Bureau of Indian Affairs and the Indian 
Healtlx Service with tne Civil Service Commission is^ in fact, illegal. 

The 1934 act specifically provided for a separata service and| as a 
matter of fact, in 1953 or 1954, Felix Cohen» who was thi) Soucitor 
of Indian Affairs^ at the time, wrote an article in the Law Review in 
which he said the Bureau of lu ^ian Affairs was 00 percent in violatioji 
of the law. , <, 

When Mr. Bruce jAid others, including myself were in the Bm^aUi 
we were preparing reconmiendations related to a separate Indian 
career service, but oecause we had announced full implementation of 
preference as a policy and kiiowing the kind of problexus the separate 
service idea was going to get into, we decided to fully implement the 
preference at the first light. 

Whatever happens, I think that one of the main reasons I would 
support a separate service is that it is not that imusual. It would be 
unusual in that it would be predominantlv Indian. Curiously enough, 
the system of using an excepted service for Indians was discussed in 
1034 in hearings and was specifically dealt with as not being appro- 
priate for hiring Indians, 

Since then, the Civil Service Conmiission and the Department of 
Interior have decided to use the Civil Service Commission which is in 
violation of the law. The specific wording in the law says "without 
regard to Civil Service.*' There have a^o been a couple of court 
cases — 

Let me read the law, **The Secretary of the Interior is directed" 
and it doesn't say shall or may *'to establish standards of health 
aids, character, experience and knowledge and ability for Indians 
who may be appomted without regard to civil service laws to the 
various positions maintained now or hereafter W the Indian office 
in the admmistrational fimctions or services affecting any Indian 
tribe. Such qualified Indians shall hereafter have the preference to 
appointment to vacancies in any such positions.'' 

I believe there is further discussion m the case law—the Freeman 
case — the Mancarri case.* I also believe there are self-limitations on 
the abilitv of the Secretary to use any kind of discietion. 

Now, the case law has tightened it up even further. Fundamentally, 
the problem wiih the Interior Department and Civil Service can be 
dealt with rather easily. However, as a former Federal administrator. 
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I clui say thc:r0js a Uisinclination on Uie part of the executive depart- 
menta to,rc20{;ni26 that law stands over Executive orders. 

Whenever you ask them and ai^e with them about it, they always 
point out Executive order so and so or such and such. Tne faot of the 
matter thf^ 1984 urct supersedes any attempts by the executive 
depairtoidnt or anybody ?lse to utilize an ExecuUve order qr admin* 
istfative act to' change the law. ^ • 

Chairman ABOuaBZK. What are you recommending now that the 
Indian Commissioner do with regard to Indian employment? Can 
3*ou give, us just a list? Tick them off one, two, three. What is your 
recominehdatioa 60 V »3 employment in Indian preference? . 
; Mr. St^jveks. We are just recommendhig that the Secretary— 

Chairman' AsoufiEZR. How would it be implemented? 

Mr. Stevens. Petd can answer that/ 

Mr. Taylor. I was the chairman of Task Force 0 >hat examined 
\this problem at some rather great length. Our specialist on that task 
force, Karl Funke, had previously written a^aw review article on the 
sjmject anolyzmg the 1934 fwt very exhaustively and Karl carried 
the^ain burden in developing the picture oh this thing for our ta^k 
force\ 

At page 49 here in the book, there is a reference to our task force 
report md the pa(;e numbers where the detailed faalysis of this is 
contain^ed\and I thhik probably to get a detailed picture of the prob-^ 
lem, you w'buld have to read the task force report. 

Chairman\ABouBB2K. Well, Pete^ what we would likd to know is, 
we assume the legal authorization* is there, it^s not that we^re going 
to make it there^so far as new employment practice is now. 

What I'm askks is: What do you recommend by way of procedure 
for accomplisbii^^ndian preference? 

Mr. Taylor, rnrsorry, I was just making an introductory statement 
to try to get to tnat. Our recommendations appear on pages 51 
through 54 and I would just B e to pbint out a few of the majojr ones 
which I think ^vill respoiia to tb nuestion you are asking me. 

On page 61, there is the recommendation — I should preface vl:is by 
saying as far as we^re concerned, the law is essentially adequate at 
this^ time certainly as far as the Bureau of Xadian Affairs and the 
Indian Healih Service is concerned because they are both -bound, by 
section 472 of title 26 which Ernie just read to you. 

So recommendation No. 1, 1 think this Commission should rec- 
ommend to Congress, to the appropriate committees of Congress, 
that oversi{|ht hearings be held over BIA and the Indian Health 
Service to hnd out why they haven't complied with the preference 
laws* Why a separate Indian civil service nas not been set up. This 
was dictated by Congress 40 years ago. 

I happen to Know through conversations with Reid Chambers who 
was the associate solicitor for Indian Affairs, he's been grappling 
\vith this problem over the past year. Karl and I had several discus- 
sions with hin^ and Reid Chambers agrees that the law does require 
sejjarate Indian service. 

Apparently, this was agreed upon even as early as 19^71 arid I 
think. Harrison Loesch was involved and Ernie, correct me if I'm 
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wrong, didn't Harrison Loesch agree that a separate service was 
reauired? 

Air. Sn^viNB. Commis^oner Bruce was there. , , . . 

Mr. TATiibtt. So what we recommend here are oversight heuings to 
find out why they haven't done anything or what they are domg now 
to comply witii tne law. I believe there is movement afoot down there 
to try to 'bring themsehres kto compliance. , , . , .„ 

At the veiy top of page 52 in the first recomniendation there, I will 

"oi^iaii^EwHiiEK. Pete* you won't need to read that because 
everybody up here will be able to read it themselveSjWhat we're 
asking for is a capsule summary, one, two, three, four. What, are you 
recommending by way of implementing Indian peiference? 

Mr. Tatlor. Krst, we recommend the oversight hearings. Second 
of all, we recommend that Indian preference be extended, to every 
Federal agency which is delivering any programs to Indians. 

Chainnan Abottrizk. All right. 

Mr. TAYtOR. That was the original intent of the act anyway but 
because of the way — — 

Chairman Abourbzk. How are you going to—let me rephrase the 
question. What are you uoing to do to tram and make certain that 
the requirements of "the mw are fulfilled as qualified that Indians be 
taken mto the Indian service? „t,j i 

Mr. Tatloh. I would amend section 472 to extend it to all Federal 
agencies as step 1. , , . . 

Chairman Abovrszk. Once you've done that, then what are you 
gohig to do? , 

Wff. Taylor. Ther^ should be a lead agency that administers the 
separate Indian civil service. Any person m any Federal agency who 
is involved in a program thut is specifically related to Indians should 
probably undergo . a training procedure under the aegis of whoever 
this lead administrator is. . , « . t . • 

In this thing here, we're saying that the Secretary of Interior 
should be the lead person. Now obviously, if a separate Indian semee 
is created or a separate Indian aeency, that lead burden would shut 
to the new agency but there should be a training program. [ H 

We have, m the Department of Commerce,, the Econonuc Devel- 
opment Administration and the Office of Minority Business Enter- 
prises. In the Department of Agriculture, there are specific Indian 

Srpgrams, and also in Small Business Administration. Congressman 
leeds, I know you've had correspondence with SBA. asking about 
some of their pohcies. . , , , ... i 

I think that correspondence reflects the lack of sensitivity and 
awareness that would require this sort of training of these people so 
that they understand really, what Indian afFa'rs is all about. 

Mr. Whitecbow. Mr. Chainnan. Pete, I'm wondering Whether or 
not it would be better to hold oversight hearings by the Congress on 
this or whether it might be better to ask the Secretaries to come 
before this Commission and to explain why Indian preference was., 
never implemented. Is this not one of our charges? 

Mr. Taylor. The Secretary of the Interior would probably be tho^ 
appropriate person and a man named Hampton with the Civil Service 
Commiesion. I don't know whether he is the director of that Com- 
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. inissioii Qt {u6t what his position is but those two people would be 
tte mogt ilye to explain this problem. ^ 

Mspog^bility in this law? This is one of the major areas of study and 
rm just wondeHng whT.we did not iget^those people befoM this Com- 
fiiisnob to respond to wt^e types of questions. 

Mr. Tatlob^ I^m xiot sure I can answer for the Commission. I 
thmk it might be wise/ to brine them un, yes, to explain this. I think 
I have to leave this for the Commissioners to discuss among your- 
selves, but certainly, either thia Commission can recommend to 
Conffrees that:they Have the oversight hearings or this Commission 
itself can hold it. / 

Mr. WmTsosowJMr, Chairmen» I would like to hear some dis- 
cussion among .the Commissioners here as to what their feelings are 
in regard to ^is. I ^hmk this is a very hnportant issue* If we find that 
. . ^ • . • aside for 40 years and I 

' IS been done. 

. other Commissioners in 

regard to this. / 

Chairman Abourizk. Well| until another Comniissioner wants to 
speak on it^ I'll just give my own view on it, Jake. 
^ I think at one time, it might have been appropriate for the Com- 
mission to call the Secretary and make liim explain why. I think it 
is late in the session right now for that kind of thing to taJce place so 
far as we are concerned, for a couple of reasons. 

We already ^know approximately what our recommencittions are 
and that is kuvd of what our task is, to make recommendations to the 
Congress so far as implementing Indian preference. That^s what 
we're trying t|b get straightened out now. 

So therefo^y it's kind of beyond the pale of the Commission to 
^ to get them up and have them explain why they haven't done it. 
We could tm them what to do which is what we're gping to do with 
this report but so far as now hauling up a guy who is just about to go 
out of office, Kleppe, I'm not sure whether we would be productive 
there. ^ / 

I think^we would be much more productive by waiting until the 
new Secretary comes in and when he comes up for his nomination 
hearings/ if clames Abourezk over in the Senate Interior Committee 
lays in /on him and asks him what he intends to do about Indian 
preference, it might be an awfully lot more effective. 

That's my own personal view of it and I don't know what the rest 
of the Commissioners think. 

Commissioner Bruce. Mr. Chairman, I would like to say this. 
We've had a lot of authority in the Commission and we've had a lot of 
opportunity to, oh, I suppose subpena if we wanted to, different 
people. There was a time wneix I thmk and I'm sure all the Commis- 
sioners would have liked to have had an opportunity to fire some 
questions at these Secretaries and not the guy who sweeps the hall. 
/ It's important that they know that we had this right. I don't like 
/people saying well, you guys had the right to subpena and vou never 
did. That was one question thi^ morning. So if you think that this is 
^he right procedure and I agree that we are bringing before this group 
now, Tame ducks, really, and the procedure is to fire away at you and 
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their committee at their confirmation, then I go along with that and 
I want it on the record that I've always felt we did not use that. 
- We didn't get all the information we wanted from those people. 
Even I was told, we're not going to give it to you, we don t give a 
damn what you say about the aubpeha thing and that gripes nie be- 
cause we didn't use it to the fullest ai;^! we'll never get another chance ^ 
from the -Indian Commissioners' standpoint. 

I want it on the record that I'm not happy about the fact that wo 
didn't carry out tliis authority that we had. 

Commissioner Dial. Mr. ChauTnan, Commissioner Bruce, yon «tm 
have time even after January, if necessary, after January the 20th, 
when, of course, I guess the new Cabinet will have been chosen, at 
lea^t we'll know who they are but the life of the Commission is until 
July 1 and even when the report is finished, if it's necessary to subpena, 
vou could do it up until July 1, couldn't you? 
" Chairman Abourbzk. Yes, if we are still in session, you couUl. 

Commissioner Dial. Do you officially adjourn before July ir . 

Chairman Abourezk. I don't think so. 

Commissioner Dial. You are alive until then, therefore, you would 
have subpena power. It would seem to me you would. 

Chairman Abourezk. It is one thing for us to say- that we should 
have done it earlier and we didn't and perhaps we should have but 
it's another thing to say we're going to do it just to exercise bur 
power. We ought to have some tangible benefit in order to Uo it. 

Commissioner Dial. If the new Secretary didn't coopeiute, you 
could deal with him but he will probably be a very good man. 

Chairman Abourezk. The time to get to^those people is before 
their confirmation. , 

Mr Taylor. Mr. Chairman, if I could make a comment heie. 
Mr Bruce, I know that the Indian community iS quite concerned 
about the fact that this Commission has not used its subpena power. 
In some ways, vou know, 1 think staff had something to do with this 
because wo 'were concerned about having ducks in a row botore you 
biing a person up to testify. . , t i i. 

But i would like to say this. I think it's important that the.lndian 
community know that the subpona power has not been wasted. Unc 
ot the very fii-st things that happened when I came up to the 1 oliry 
Review Commission was that we tried to get some documents out 
of the Department of the Interior and Interior simply said no. 

Ernie wrote an e.xtremely strong letter to Dave Lindgien who was 
then the Deputv Solicitor and ai)prised him of the fact that we. dul 
have subpena i)ower. It's my undei-standiug that the special assistant 
to the Solicitor was heard running up and down the halls of Interior 
the next dav suyiug, my God, I didn't know they had subpena power, 
and we got those documents within 7 days. _ 

The same thing happened \vith the Indian Health Service m obtam- 
inff a lot of informa. 'on there. There was a lot of foot dragging going on 
and a letter was sent and this is a part of the Coniniission records 
that will bo on file but our letter was sent to the hecretjiry ot lUi^W 
annrising him of our subpena power and we got that information. 

Subpenas ihav not have been issued by this Commission but the 
subpena power was in fact used and I think that it's important that 
that bo on the record. 
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Commissioner Bruce. Are you saying to us now that 'you got full 
cooperation from all of the Federal agencies? 

Mr. Taylor. Not at all. I don't mean to imply that. But I don^t 
want— don't think it's fair for this Commission to be criticized for 
not using its subpena power. I don't think it could have been used. 
This Commission was not established with a sufficient lifetime to 
actually use the subpena powers if we have to have infonnation 
that is really necessary. Every one of us knew that when this Com- 
mission started. 

What I am trving to say, I am trying to answer the concerns of 
the Indiair^eopie and the criticisms that are being thrown at this 
Commission because in fact^ the subpena power was in fact used. It 
was the threat of it and tellmg people, by God, we got this and then 
wc got some cooperation. 

• No, we didn't get all the cooperation we needed, not at all, but the 
subpena power was not a wasted'^thing. It was used. That's what I 
am trying to establish. ^ 

Commissioner Bruce. Ninety percent, seventy percent, minus ten, 
what? Where do you figure it? Would you say 75 percent of the agencies 
cooperated? 

Mr. Taylor. No, I don't think I would care toj'put that kind of 
figure on it. From my own standpoint, my experience is relatively 
good "except for this very first instance and with the IHS, there 
was foot dragging going oh. 

In fact, what Happened there was, well, the Indian Health Service 
was trying to get figures for us out of their area oflSees. We found prob- 
lems there, administratively, and the fact that they didn't have 
records immediately available, even though their own procedures 
said that they should have them, that's one area of oversight that 
could be gotten into* , 

But what happened was that once that information started being 
collected, the, Secretary's office ^ot involved and all of a sudden, 
all of that information was gettmg political screening through the 
Secretary's office at HEW and rewritten into softer terms, consoli- 
dating figures so the things werenH so black and white of the actual 
situation. * 

Ko, I don't want to say that we got good cooperation but I do 
want to say that the subpena power was not a wasted thing. 1 am 
trying to say this in the interest of this Commission. 

Chairman Abourezk. Thank )^ou. Let me dose this portion of our 
discussion off. I think we ought to get back to our deal just by saying 
that I can't recall and Pve been in Congress 6 years, 2 in the House 
and 4 in the Senate, and I can't recall ever using this sub])ena power 
or issuing a subpena out of a committee in all that time, even though 
the pojver was there and 1 think as Pete said, the knowledge that we 
have it is sufficient in most cases. 

So I think it is short-sighted on the part of those critics who have 
complained to you, Louis, that we haven't used it. I just don't think 
that because you have a gim in your pocket, you ought to shoot 
at somebody with it. It just doesn't make that much sense to me. 
If you need to do it, ahead but we really haven't needed to do it 
and if we had wanted to call the Secretars^ of Interior, 1 think we 
could have done it without the subi)ena anyhow. 
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Commissioner Dial. Just one other remark. I believe the first time 
I met Mr» Taylor, it was pointed out that he needed some very 
important documents and had we not had subpena power, I don t 
think he would have been able to have completed his study. Bight, 
Mr. Taylor? 

Mr. Taylor. Yes, that is correct, Commissioner. 

Commissioner Dial. And at that time he was not even hired. 

Mr. Taylor. That's correct, too. 

Commissioner Deer. This subject has interested m^ a great deal. 
The attitude and the cooperation of the various Federal agencies 
in complying with our request for information and I would like to have 
staff's assessment of some of the major agencies if they have been 
cooperative, if they haven't and what are the reasons and what are 
your interpretations of their actions? 

Mr. Stevens. Periodically, I guess the major problems were in 
HEW. We had some problems mth the I'^tenor Department. Sur- 
prisingly enough, we didn't have many with the Bureau. We have a 
recent thing rejgarding a request we initiated with the Interw De- 
partment on M^y 8th, 1976. We are still waitmg for a reply. We are 
on our second letter saying *'for the second time, stand and deliver. ' 

One of the major problem areas we had with HEW, was in theu: 
General Counsel's Office. We requested some preference materials 
and personnel information from Indian Health Service. I had the 
feeling that the General Counsel's Office or other parts of HEW 
were mterfering. The people at Indian Health Service didn't tell us 
that but we heard rumors. So while we can point at the Indian Health 
Service and say it took them a number of months to provide us with 
certain inf ormationrJ^ have a feeling the other parts of HEW were 
interfering. 

We had a specific occasion in which the General Counsers Office 
just took us on and as we have* pointed out, many of our battles were 
not public. It took a sharp letter from me or ultimately Senator 
Abourezk telling an agency to stand and deliver. That was the time 
they usualW honored our request. 

The reason for this attitude, I believe is that they knew we were a 
joint Commission with a short life. They knew that by laying on us, 
they could delay. Initially, the Federal agencies thought the task 
force reports were the commission report in fact. So they all told each 
other, ''Well, just lay on them for a year. By the time they get the 
information, they won't be able to use it anyway." 

Then when they saw it was going to bo a longer period of tune, they 
took a different tact. Then a whole process began ... it wasn't nist 
the agency being late responding and you reminding them and then 
their complying with the request. A whole series of letters and/or 
telephone calls takes place. The General Counsel comes down to visit 
and then sends a representative to talk it over. The legislative liaison 
conies over and so on and so forth and when it's all over, you get what 
you requested eventually or else they give you what you want and 
leave out something that's absolutely key and maintain they didn't 
understand you. Then the ritual dance starts all over again. That's thq 
problem. 

The principal problem has been that the Commission has a short 
lifetime. 
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Now curiously enough, one of the areas we had terrible problems 
With was not the blame of the agencies. There is no agency in the 
Federal Qovemment, not QAO. not OMB. not any department of 
Government, that can define the Indian budeet. That^s the most 
significant part of the budget report which we nave been working on 
internally and we cannot deliver because nobody con give us accurate 
information. 

A General Accounting Office report is a crazy domino thing. Some- 
body dreams up some figures andlpasses them on to somebody else and 
that person takes off on them With the results being that the latest 
General Accounting Office report on the Indian budget was taken 
from department estimates. 

The Federal Government cannot account for the Indian budget. 
So when an administration says how much money there is, it isn^t 
accurate because it doesnH know* What's more, it can't account for 
the money after it has been allocated, to my snock and dismay, as 
some of my friends say. 

One of the area offices in the Bureau of Indian Affairs does not even 
v»count to the central office for what it expends. Ji fact I found out 
through one of their people, that the central office ordered this area 
director to release the information and he refUsed. 

As a matter of fact, there is no accountability in the Federal Govern- 
ment for Federal expenditures for Indians and so when we ask for - 
iniormation, it isn't just a matter of calling 0MB. We went to the 
Office of Management and Budget and asked for the Bureau budget. 
We went to the Bureau to aik for the Bureau budget. The two agencies 
couldn't reconcjje their figures within $20 million. 

So the most significant gripe concerning our budget material is 
nobodi^ knows what the budget is and even when you get into lin^^ - 
items, it's just incredibly harato keep up with. 

So in the case of the budget and a few other items, the Government, 
any part of the Government, including our own arm, the General 
Accounting Office, cannot give us accurate information. 

Mr. Bruce. Mr. Chairman, as long as we are assured that the 
Congress will implement these recommendations, Til be quiet 

Ms. D^ER. Mr. Chairman, I specifically would like to get some 
comments on the Department of Justice. What kind of cooperation 
did you get fijom Justice? 

Mr. Taylor. Commissioner Door, i I could respond to that? 
I had relatively little dealings with Justice but I did work with a 
staff member who is not with us anymore that was over at the De- 
])artment of Justice tmng to gathr r mformation. 

The Department of Justice, T think, is one of the '^reat obstacles 
in the Indian Affairs, particularly in litigation and gcttmg legal rights 
rorognized. I know^j^ou had your own problem with them on the 
Menominee Reservation with respect to v^hether or not Menominee 
was within the coverage of Public Law 83-280. 

The Department of Interior took the position that Public Law 280 
(lid not apply to your reservation and the Department of Justice 
refused to acknowledge that position. That I cannot imdei^stand. 
The Attorney General of the State of Wisconsin was sufficiently 
supportive of your position that Wisconsin, as I understand it, 
rrtroceded whatever jurisdiction Justice insisted they had. 
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So finally, you gjt around the obstacle of Justice. Rutly Ryser, I 
think I'm pronouncing thatjiainc (correctly, was trying to find the 
groundwork for hearings, vou know, to get to the subpena thing 
und bring some people uj) here that could resnond to matters. 

Then liudy went over to talk to ground level personnel because* 
that's when* th(» i)roblcins are known and if you can't talk to jhns(» 
people, you can't really find out what it is you need to liud out and 
what you ought io be issuing sub|)enas for. 

It was an ollice below that of the Attorney General, a Deputy 
Attorney General or soniethhig, got wind of the fact tliat Rudy was 
talking to these ^)eople and insisted on having a n^presentative from 
his oliice, a political level api)oiiItment, sit in on every interrogation 
or question period. 

Obviously, a chilling effect because no loW-h»vel guy is going to 
reveal the problems of his department or he's troing to lind himself 
stationeil in Sitka, you know, it's that simple. Then* are many prob- 
lems. There were substantial problems out of the Department of 
Justice, 

We had a situation that we discovered in Oklahoma. It was the 
Larry Black, Jr. case where this young Indian boy was arrested by 
locaf jmlice and afU»r about 2 weeks, psyciiiatric evaluations were — 
you know, there were no suicidal tendencies found in this kid at all. 
ile was looking forward to getting out then and he's found hanging 
in his jail cell. 

The parents obviously were ju,st distraught aiul tried to get' FBI 
cooperation in at least take a look at this thing to find out what luul' 
happened because they didn't believe it was a suicide. There was a 
very bad i)roblem in getting the FBI to inv(»sligate this. In fact, I 
don't think they ever did do it "until it was obvious tliis Commission 
wus beginning to bring pressure*. 

Chairman Abourezk sent a letter to the Attorn(»y General oskmg 
for a full explanaition of that case and the policies und prO(;edun»s 
followed by the Dei)artment of Justice in investigating these kinds of 
t^iises. This was another instance where we wei*e prepjiring to issue a 
subpena because the response from Justice wjis delayed and delayed. 

We finally did get a response just ubout the time we were prepared 
to come back to Senator Abourezk or Clnurman Metnls and ask to get 
subpenas issued. We'v(» had delays out of these agencies ^ut — have I 
answered the (juestion that you're asking? 

Commissioner Dker, I want it in the reconl, s(;n;e ..Mument about 
the Department of Justice, 1 would just also like to sa^. I feel our 
time* was short and I was very uiteivsted to learn that during your 
6 years. Senator Abourexk, no sub|)enas had b(»en issued but I fe(»l 
thlit we have had this power and 1^ feel some distress in not being able 
to call before us the re<4)r)n<ible oflicial, 

I realize we are in a change of adfninistration and that w\\ j)eoj)le 
will be coining in and I think it's unfortunate that we'n» not g(mig 
to be able to call in the jjcople tlnit have been atlininistr»rin;; these 
|)olicies and causing these problems, 

Mr, Taylou, I woul<l like to nudce a suggestion here that Don 
Wharton just wliispered hi my ear and 1 think is very good. The 
lifetime of this Commission is not over yet. The ]) )wer to issue sub- 
peiuis is still wit4i.it. We're in the pn)(:ess of putthig together a final 
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report here. I think we csn lay out areas of information that we have 
cither sought or believed at this point should be sought, people that 
we feel this Commission should talk to and if it requires a subpena 
to get them up here, then that's what would happen. 

r believe we can lay out a program for interrogation and investiga- 
tion at this point. My political inclination is more or less witli Senator 
Abourezkv4 think we ought to be getting the new i)oIiticians up here, 
the ones that are going to be shaping these policies for the next 4 
years along with the underling civil servants that are the ones that 
really ihave to answer these questions. 

So I guess what Fm suggesting is that we put together a package 
foryou that you can consider. 

Comtnissioner Deer. I would be very much in favor of this and I 
would like to see this. 

Congressman Meeds. Mr. Chairman, let's go back to the recom- 
mendations on page 52. In the middle of the page, it says; 

Congress should amend the Indian preference legislation to extend Indian 
preference to all Federal agencies whion so recently have assumed the role o| 
^ administering programs and services for the benefit of Indians. 

What is the rationale beliind that recommendation? 

Mr. Stevens. I wanted to say one thing and that is that I'm not 
too sure a new law is required but it is what was recommended. The 
reason I say that is because in the 1934 hearing, that specific area was 
addressed by one of the Congressmen or Senators who said: 

If you put those particular words in there, you have to remember that there is 
just the Bureau of Indian Affairs. Or ore you going to refer to aU the rest of the 
agencies? ^ 

• The answer was yes. 

It was the same way in the budget sections where they were con- 
sidering the budget process. 

Congressman AIeei>s. What I^m asking is this: Are you suggesting 
that this Commission recommend legislation which will carry that 
recommendation into effect? If so, why are you recommending that? 

Mr. Stevens. I think I would emnhasize that recommendation 
particularly on reservations because I oelieve Civil Service does not 
and has not ever taken into account some of the very special qualifica- 
tions needed to work with tribal people. 

Many times, tribal people are excluded from BIA positions in which 
they are much more qualified than non-Indians but the Bureau follows 
the Civil Service criteria. . 

Congressman Meeds. But your recommendation is not limited to 
what you are now explaining. You're sajdng all Federal agencies 
which are -ad minis tiering programs and services for the benefit of 
Indians should bo subject to Indian preference. That includes Justice, 
': Commerce, HUD, ancl agencies on down the line. I think you identified 
some 87 Federal agencies that arc administering programs that in 
some way, at least presumptively, benefit Indians. 

Now, are you suggesting that an J[ndian preference akin to the Indian 
. preference which ai)plies to BIA and at least through court interpreta- 
tion, IHS and othei-s be applied to all of those agencies? 

Mr. Stevens. Yes, sir. 

Congressman Meeds. Now, what's the rationale for it? 
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Mr* $TiVsi r ^ *s for some of the same 'reasons. I think there are a 
couple of thinn. One of them is that employment in the Federal service 
is a substantia contribution to economic oevelopment. Another thing, 
is it's coQtrol of real estate. In other words» it's a matter oi controlling 
our own turf* Indian preference in itself, it's not a 

Chairman Aboubszk. Would you yield? 

Congressman Mbsds. Yes. 

Chairman Abourezk. We're not clear as to whether you mean like 
in HEWy the Indian desk, or you know, ih HUD, the Indian desk or 
the entii^e department. What are you talking about? 

Mr. Stevens. We're talking about the Indian departments, the 
ones that deal specifically with Indian reservations. 

Chairman Abourezk. If I might go just one step further. Is there 
somewhere in here where you were recommending, for example, tlio 
Indian desk in Commerce, in HUD and all those people put mto the 
BIA or should they remain separate? 

Mr. Stevens. I think that should be a part of the development of 
the text. It's a part of the. discussions leading to a possibility of a 
separate agency. Chuck Peone and Ray Goetting — ^were trying to 
figure out what a separate agency for Indian affairs meant and they 
discovered about 20 different vanations- 

Now, one variation is to combine Indian Health Service, BIA, parts 
of Interior, parts of Justice, possibly an Indian trust council and so 
on into an Indian agency that would specifically handle primarily 
threshold trust activities and services extended by BIA and Indian 
Health Service. That would be one part. 

The other parts of the Federal agencies might operate separately 
or they could be a part of the Indian agency. I personally thmk that 
EDA ought to be m the Bureau. Although I shudder to think how 
they would handlu it. 

Congressman Meeds. Don't you thhik that recommendation then 
ought to be amended to show that preference should be extended 
witliin those agencies to those positions which deal specifically with 
the Indian programs, rather than to all positions in all agencies? 

I read the recommendation as affecting all positions in all agencies. 
That is what brought my question to ihe floor and the chairman's 
question obviously limited that. With that limitation, I clearly don't 
have the kind of problem I had with it before. 

Mr. Peone. 7b of 638 uses the same approach in contracting and T 
believe in contracting, we get more involved with the issue of Indian 
preference and services and benefits for Indians. There are several 
other programs besides BIA and Indian Health that deal with Indian 
affairs and that impact on Indian reservations. 

Under 7b, we have a section that deals with contracting, sub- 
contracting grants from all agencies that have Federal domestic 
assistance 

Congressman Meeds. I don't have any problem with that. Indeed, 
I think probably it's preferable, but I don't think the entire agency 
should be encumbered by an Indian preference. So I would ask, Mr. 
Chairman, that it be made abundantly clear that it's only with reganl 
to those positions which are dealing primarily with Indian positions, 
problems, contracts or whatever. 

Chairman Abourezk. I would agree with that. John? 
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Commissipner BORBRIOGB* I would like to comment with respect 
to that 6tatement| I'm sure, that we all pretty well accept the follow- 
ing: As we geek to implement this motion in the manner advanced by 
Cqngrea^an Meeds, it would be very clear^ in recognition of earlier 
istatethents made by Mr. Stevens, that we would insurei to the extetit 
possible! that Federal agencies would not be seeking ways to circum- 
vent this by fanning out some of the responsibilities to Federal sub- 
agencies that are not ostensibljr in thiB Indian business. 

And further, there are quantities of money whidi are evidently not 
being lunneled through specifically identified Indian desks or like 
. asencied. Having had some experience with the bureaucracyi I suggest 
that it would behoove us to be aware of this so that our intent is 
fulfilled rather than drciimvented. I know this is going to be a lengthy 
process. 

Mr. StsvsKb. There is something in 7b I think the subcommittees 
. themselves ought to deal with whenever they ^et a chance. Y^e were 
thinking about forwarding the results and askmg the subcommittees 
to act. senator Abourezk sent a letter to all the agencies remin(Ung 
them that 7b of the act applied to all agencies. In reply, in very nice 
pleasant language, they told us to stick it in our ear. Now they are 
removing projects from the area of contracting where it calls for 
preference ana substantial Indian subcontractors. 

They^re putting criteria and requests for proposals. The RFP^s 
of a Defense Department nature. 3y that, I^m talkinj^ about the 
nature of how the request for proposal is laid out. It requires that you 
have a large tfompaav in which vou have the personnel necessary on a 
permt^^ent basis ana so on and so forth; that coupled with the fact 
that these agencies have also begun to say that if an Indian company 
or organization is not located on a reservation or if they are an urban 
outfit, they don^t receive preference. So the agencies are successfully 
able to ace out even Indian contractors in Kapid City. Rapid City 
is Substantially part of the Rosebud-Pine Riage situation and yet 
an Indian person could be living on the reservation but if his company 
is located m Rapid City, the agencies take the. position he's an urban 
' Indian. So Indian contractors can't build houses, they can't do 
architectural plans Ui\d so on. The Federal departments are retrench- 
ing and using other devices to circumvent this new law. 

Commissioner Bruce. Mr. Chairman, I'd like to go back to some 
personal experiences that I had with the then CIO and now here's 
another event to try to get the agencies to cooperate more where 
Indian programs are involved. I attended three meetings, I clon't 
know whether anyone is here who was at those meetings but nothing 
came out of it, nothing. Not only that but there wasn't a single Indian 
outside of myself attending any of those meetings at all and I had no 
voice in it. I was just invited to come along. 

If any of us — and I have worked to get at least in the Indian desk, 
I know that most Indian desks are — they have a nice desk -and a 
chaur, if they're lucky and they don't do anything — they just sit 
there. It took us, I don't know, 16 years to get an Indian over in the 
Agriculture Department sitting at that desk without a chair, you 
know, and we're just beginning to move. 

So I would say that this recommenvlation here is a start. That if we 
can urge them to put in people who are Indian, use the preference 
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thing in agencies, then that's a start. I hate to limit it thejre. I would 
like to have it go tlirough the whole agency but if we con start there, 
then we've made some progress. 

Just like I think the administration and the White House can mdi- 
cate its preference for Indians or at least let us know that they like us a 
little. Unless th^y put an Indian in that White House and I don't 
care what he docs biit just let him sit in there, that we know he's 
there, we're pointing at that sort of thlnj;. 

That's a start and I think any administration, I wouldn't be sur- 
prised if this how administration will do just that. But I go along 
•with this idea of having it applied to agencies where we do have 
Indian programs. . 

Chairman Abourezk. OK. Ernie, I thmk what I'm gomg to have to 

— \qI me try to do some scheduling of the subjects. We're now 
getting tendency to breakdown and bog do\vn somewhat on some 
issues and I don't want to demean the importance of all of these issues 
but how many days of meetings do we have left scheduled for tliis 
week — Monday and Tuesday? 

Mr. Stevens. Monday 

Chairman Abourezk. Only Monday? . 

Mr. Si EVENS. Yes, sir. I would like to say that we probably can 
handle the remaining subjects on Monday. I don't see why not. Or 
else, at the next session, we could cover the remaining parts. I have 
a memo which I'll have Ernie distribute. 

If we cover through chapter 7 or even up through chapters 8, 9, and 
10, it's going to be all we can do to prepare a text for you by the next 
Commission meeting and so 

Chau^man Abourezk. But 1 mean we're going to run mto tmie 
difficulties, aren't we? 

Mr. Stevens. Well, at the next meeting? we can finish our agenda. 
In one particular area, I think it's in chapter 8, I made a 
recommendation. 

You see what we've basically been able to do is assemble all the 
task force opinions and put them in context, evaluate thera and so on. 
There are great big gapmg holes in bur sections on economic develop- 
ment and natural resources. 

Chairman Abourezk. In the task force material and in every other 
kind of material, and what I asked for in that particular instance is to 
put that off until the next meeting because it's a tragedy; that par- 
ticular subject may be one of the most important ones. 

All right, now what is the chapter 15 in general? What do you 
intend to cover in that? ^ 

Mr. Alexander. There are three parts to that chapter. The first 
part is something we discussed very briefly yesterday which is the 
general lack of knowledge about Indian affau^s, Indian legal status by 
the U.S. population and particularly among those people who work in 
Indian affau^s at the State and Federal level. 

There are some general education-type recommendations. The 
second part of it comes from the Commission's organic legislation 
which requires a consideration of alternative elective bodies and that's 
a veiy short section. ^ . . 

The third part of it deals with task force 9 m toto which is a revision 
and consolidation of 25 U.S.C. and essentially what we recommend 
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there is that because it's such a complex areai that the report be 
submitted in toto to the appropriate committees with a recommendar 
tioh for continuing work on the subject based on the work done by 
task force 9. 

Chainnan Aboubszk. All right. If we're only going to meet to- 
morrow* What about extending the meetings this week 1 more day? 
Will we be able to do that? Do you have enough material for us to do 
that? 

Mr. Stbvenb. Sure. 

Chairman Aboube^k. How does the Commission feel about meeting ^ 
again Tuesday? 

Commissioner Bbxjcb. I'm all for it. 

Chainnan Abourejsk. Doos anybody object to it? 

Commission r Dial. I could have met Tuesday if I had known. 

Chairman Abourezk. I see. In otiier wordsi you're unable to come 
Tuesday. 

Commissioner Dial. I have a couple of classes Tuesday morning 
and I made ho preparation for anybody to take my place. 

Chairman Abourezk. We still would very much like to have your 
presence here. 

Commissioner Dial. I believe we coiild finish all of this tomorrow 
if we didn't kill so much time. 

Chairman Abourezk. We could try, I'm not sure we can't. We don't 
want to unnecessarily restrict anybody in their debate here or their 
questioning and so on. 

I'll tell you what. We're going to have to finish Federal delivery 
today come hell or high water and we ought to try to — that leaves 
Pete s areas tomorrow and if we meet at 10, that would leave less 
than an hour for each area tomorrow. 
* ' I'm not siiro. What does the staff think about that? 

Mr. Alexander. Mr. Chairman, one of those areas, chapter 9, is 
quite a large and ejttensive chapter which deals ^vith health, education, 
corrections, each one of those subjects probably could take an hour or 
60. So it is very likely that 1 day would not be suflScient for a full 
discussion of those eight remaining chapters. 

Chairman Abourezk. Well. Adolph, what if we took up chapter 12, 
nonrecognized Indians, fii'st thing tomorrow and if you couldn't make 
your arrangements for Tuesday, at least you would have one of your 
major interest areas out of the way? 

Commissioner Dial. Would you also deal with 9? 

Chairman Auourezk. We could do both of tliose tomorrow and 
leave resources till a later hour or ia later day. 

Commissioner Dial,. I'll try to stay. 
• Chairman Abourezk. I understand. We'll have to — I think in 
order to get our work done here, we're going to have to set some sort 
of schedule though because we don't have all the time in the world and 
we spend an awful lot of time and rightfully so, on the areas that we 
have covered the last couple of days and today. 

All rijj:ht, let me see if it's all right with the Commission to do this. 
We'll finish Federal delivery today and we'll try to move throtigh this 
as quickly as possible. If tlfe staff could be responsive to the questions 
of the Commission, if the Connnission would ue cooperative m asking 
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only necessary questions on all of the subjects, I think wo can go very 
ramdly there. 

Tomorrow morning, the first subject will bo nonrecognizcd Indians. 
The second subject will be social services. Will^you change the schedule 
to read that? 

Ml*. Stevens. Yes, sir. 

Chairman Aboukezk. '^Phen weMl po right bark on schedule jigain 
anti try to finish the rest of those off. If we haven't finished them, 
let's meet again Tuestlay and until we finish all of the^'.e areas. . 

Congressman Meeds. Mr'. Chairman, Tm delighted to see a member 
of the other body adopting the rules of the House which means that 
all things need be pertinent and relevant to the discussion before us 
and that all responses must also bo pertinent and relevant to the 
questions. 

Chairman Abouhezk. V\\ accept that criticisni. 

Congressman Meeds. No, it's a commendation.' 

Mr. Stevens. Mr. Chairman, rouhl I move to page 15 of chapter 7? 

Chairman Ahourezk. Eniie, before you do that, we have one other 
matter — procedural matter to take \w. There was a sugj^estion yester- 
<lay that we extend the time for the filing of the report an<l I think we 
hatl better deal with that today. 1 also want to notify the Comlni^^ion 
that 1 have extremely essential business that I have t(>>qan(ludt in 
my own oliice tomorrow and Tni only gohig to be hero part\rf^ijj>«iy, 

*i ilon't like to do that but I've bceii ont of the country for two weeks. 
I have not yet hail a chance to go and take care of my business there, 
so Vice-Chairman Meeds will con^lurt the hearing of the; meetings 
tomorrow and that's why 1 think we probably should get this pUier 
matter out of the way today about extending the life of the report 
itself. 

We have to talk about this markup schedule right now, so let's 
try to do thut. 

Eniie, in this memo yon are recommending that wc do not have the 
Deennber 17 meeting, is that right? 
Mr. Stevkns. Yes, sn\ 

Chairman AnouRE/.K. That instead we have it in early January, 
the (ith and 7th? 

Mr. Stevens. Or the 13th or 14th. 

Congressman Meeds. Is that premised on an extension? 

Mr. Stevens. No, sir. 

Congi-essman Meeds. If there is not an extension, would you still 
recommend that? 

Mr. Stevens. Yes, sir. 

Congressman Meeds. I low couUl we possmly finish that? 

Mr. Stevens. We'll just have to have another meeting in January 
and another one in February. 

Congressman Meeds. Refresh my recollection now.^hc date that 
this report is to be filed is when? 

Mr. Stevens. February 18. 

Congressman Meeds. And that's mandated by law? 

Mr. Stevens. Yes, sir. 

Congressman Meeds. February 18th? 

Mr. Stevens. Yes, sir. 
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Congressman Meeds. And the wggestion of not having a meeting 
in December is based on the fact that some members can't attend? 

Mr. Stevens. No, sir. It's based on the fact that we are required to 
supply you the materials 2 weeks in advance of the meeting and by 
the time wc finish this meeting, we'll be about 5 or 6 workuig days 
away from that date and we have to supply you with a first draft of 
the written repprt, the conclusions aud^Yecommendations. We phys- 
ically could not do that. 

ChaiiTOah ^bourezk. All right. In order to extend the time for 
fiUng the report, it needs a legislative amendment to the original act, 
right? 

^ Mr. StEVENs. I'm iWt sure but I think you probably would have to 
amend the legislation. • 

Chairman ADouuE;iK. Well, if we don't file it on time without an 
amendment, it means all 1 1 Cornipission members will get busted for 
violation of the law so may I recomniond to the Commission, that we 
follow this new schedule that yon set. If we set the meeting for January 
6 and 7, that will give you enough time to get the draft in, right? 

Mr. Stevens. Ves. 

Chairman Aboukezk. And that we, nt that point, talk about 
whether we have to extend the time for filing of the report. We can't 
do anything about it now till the legislative session starts anyhow 
because we're going to have to submit an amendment. 

Adolph? 

(Commission Dial. Yes. T was goirt^ to say tlnit when wc extended 
this the hist time, vou rerall Kivkv Kickingbiid said that we could 
ext^end 1 month without any legislation. ^ 
' Chairman Ahoxtrezk. We did that. 

Commissioner Dial. Ri^ht, we did that and if he's correct, we 
would have to have legislation. 

Chairman AnouHEZif. Yes, I think it's the key to the filing of the task 
force report. What is it, 60 days from the last filing of those, or 30 
days? 

Mr. Stevens. Six months. 

Chairman Abourezk. All right, so we're right on the dates. We 
have^ to file February 18 unless it's changed legislatively but we're 
still in the time frame if we set those meetings m January. Then we 
have to set additional meetings in Jnnuary or early February in order 
to get the final draft approved, right? 

Air. Stevens. Yes, sir. 

Commissioner Biiuce. Ernie, is that on Fridav and Saturday, the 
6th and 7th? 

Mr. Stevevs. Xo one has supfrestod that we do 6, 7, 13th, or 14th 
and those are Thtu^sday and Friday. It eould bo on Friday and Satur- 
day, whatever you vvant to do. 

Chairman AnoruEZK. Well, Sid Vates wants those dates, doesn't 
he, and we would like to have Si<l come. 

Mr. Stevens. Yes, sir. 

Comn^sioner BurcK. Ts that the i:^th aijd 14th? 
('hairinan Ahot*ke/k. Xo. (itli and 7th. 

Commissioner Whitkchow. Tht* nth and 7th, is that dispensintr with 
our meeting duto we liavc selioduled for the 17th and ISth of 
December? 
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Commissioner DiAu\^ and 7 is not Saturday;- 9 (md 10 is Friday 
and Saturday. ^ 

Chairman AboUrezk. Does anybody have a calendar? 
Commissioner DiAL.^'^es, I just looked at one before I came up 
here. Your Fridays and Saturdays are 3d and 4th, 9th, 10th, i6th, 
17th and 30th and 31st. Of coui^se, I'll come any time. If you want 
another 6th and 7th, I'll be here. 

^ Chaimmn AnouKEZK. Let me restate it. We will not have a Decern- 
'ber meeting. We will have our meeting on January 6th and 7th to 
approve the first draft of your report. At that time, Weswill set an- 
oth^^r date for approval of the final draft. \ A 

Commissioner Uiau Set it when? ^ 

Chairman Abouuezk. We'll set it on Jnruary 6th and 7th. 

Mr. Stevens. ^Mr, Chairman, why don't you just say at that time, 
we'irsot the next meeting. 

Cluui^iun Ahoukezk. That'sriglit, that's what I said. 

Mr. Stevens. Ko, you said the final api)roval. See, wo could finally 
apl)rov(» that the second week in February or soffieniiBg, but between 
the Till of January and February 18th, we couJA have another meeting 
if neressary. --^ 

Cluiinnan Abourezk. Ail right, that's fine. Is tliat agree^ible with 
evorvluulv? Does anybody have any i)roblems? 

Commissioner Dial. We're meeting the 6th and 7th, right? 

Chairman^AiiOUREZK.. 6th and 7th. 

Commissioner. Whitecuow. The thing that I'm concerned about 
here is whether or not we are going to have enough time that if it is 
necessary to request nn extension of time before submission of our 
final report, will wc» still have that final report completed by the 18th 
of February so that we would have time to tret that report out to 
'Indian country so that they could review it? Will that give us time 

to do this? , . , t Tf 

Mr. Stevens. We can complete the report by February 18th. I'm 
trvina to keep these two things separate. 

\;iuurman Aboukezk> Ernie, that's another question. I'm glad Jake 
brought it up. If we apj)rove the first draft on January 6th and 7th, 
that's the time the report should bo mailed out to Indian country. I 
mean, it's not going to do us much good to mail a final report out 
because it's finally approved and to get the feedback from Indian 
country so wo can maKc corrections in the final draft accordmg to 
the- 

Mr. Stevens. Let me say this about that. 
Chairman Ahourezk. All right. 

Mr. Stevens. 1 have a problem. We're in trouble with some of our 
own j)eople. IJy own peoi)le, 1 mean task force members as well as 
some of the tribes iu that we haven't distributed task force reports. 
Just the idea of takinj^ a first draft and completing it will be one 
thing. Distributing it will be another. r *n r 

There isn't any way possible that we could distribute a first draft 
for Fpbniury 1st. It's physically iinpossible. 

Cliairman Ahouuezk. All right, tlien we re going to have to get 
an extension of filing pf the n nort. There seems to be no choice. 

Congressman Meeds. Well, Mr, Chairman, that of course \§ 
premised on the fact that we would distribute the report or the 
draft or whatever ])rior to accei)ting it. Now, I don't know that I'm 
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opposed to that but if we do get it, I think it ought to be a first draft 
rather than a final report because it's meaningless to distribute the 

final wport and ask for comments on it. That's an exercise in ^ 

Chairman Abovrezk. We've already agreed on that. 
Congressman Meeds. Secondly, I thmk we, as Conamissioners, 
ounit to ask some veiy serious questions about whether U ought to 
be distributed. Agam, I say I don't have any great proferenpo on this 
but we have set up this Commission in such a way that five elevenths 
of the Commigsioners are 'Indians. In addition, I think about 90 
percent of all the personnel on the task forces were Indians. 

Also the task forces have conducted hearings in Indian country 
and the Indian people were heard from to a much more considerable 
degree than anybody ever thouffht they would be. I want to go on 
record as indicating that I think we've already had a great deal of 
Indian input and if we are goii^ to tie ourselves in some way to 
making changes which are suggested from the circulation, I at least 
want to be on record as saymg I'm going to be a little chary about 
that. I think we've done a pretty good job of getting Indian •^nut 
already.^ ^ 

So I just want to notify the members of my personal feeling on 
that. ^ 

Chairman Abourezk. I would like to sneak to that just briefly. 
I think it's essential for the credibility of the report with the Indian 
community that .the draft be distributed to the Indians to ask for 
their comments on it. Then we can take our action after that whether 
or not we know ahead of time we aren't necessarily going to agree 
^th everything the Indian commumty says. We aiight, but it's 
hardly likely that there will be 100 percent agreement. 

But I think people have to bo given a chance to speak on it and I 
Would support distributmg the first draft of the report. 

Mr. Stevexs. Mr. Chairman, I'm sorry, excuse me. 

Mr. BoRBRiDOE. In line with our new guidelines, very briefly, I 
absolutely concur. I think the Commission has come very far in 
gaming added credibility and support. I thmk that the distribution of 
. the draft report would really nail that down and I think it would 
also be of considerable assistance to us when we start to consider 
- recommendations. 

Mr. WmTECRow. I agree. 

Mr. Dial. Mr. Chairman, I fall somewhere in between Congress- 
man Meeds and Senator Abourezk. I believe it's fine to distribute 
the report in the Indian world and let them see what you have. Get 
the comments so far. 

But you have to keep in mind that this study is finished andi^ was 
made by task force members and only minor recommendations >Mn 
come m. You cannot come in with [ shall not vote for any majot- 
recommendation from any place if they are major and they differ 
from the task force reports. 

Otherwise, we've spent 1 year here for nothing. That's why I say 
I come in between the two of you there. If we're going to open up a 
can of worms of hot debates in arguments and a whole lot of other 
things that might come up, then it would have bpen better to — 
that we should go on as we arc. 

Let's face it, suf*h organizations as the national Congress, they 

know what we're doing. They're keeping up with us. They've seen 
* 
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the report, they've read the feports and I want to make it clear that 
I am not supportmg any major changes. 

You have to keep in mind, 4oo, the task force reports stand and of 
course, what goes to CJofagress is something else. But I would hope that 
recommendations from Congress~I mean to the Congress are gomg 
to be based largely on the work of the people who did the task force 

reports. , , ,•,•*■, t 

Otherwise, we are spinning our wweels and playing the game ot 
first graders and I don't intend to play that game. 

Mr. Whitbcbow. Mr. Chairman, I would like to speak to 'this issue 
also. I think it's absolutely essential that the Indian world out there 
have an opportunity to view, the entire draft of the reports. Certainly, 
our task idrces have done their job, and the credibihty of those task 
forces is recognized. ^ ^ , 

We also must realizte that the Indian world must have an op- 
portunity, if we have credibility as a Commission, to speak to those , 
recommendations that we are gomg to be making. At least the In- 
dian world will have an opportunity to see what the issues are and 
then they will be looking at us as Commissioners to determine how 
we vote on those major issues and then they would be able to see how 
the Commission worked and how it functioned in its final prepara- • 

I believe we will have support from the Indian world In this and 
perhaps finally, once and for all, unifying the Indian—- 

Mr. Deer. Mr. Chairman, I thmk^bis would be laJine with the 
policy of consulting with' the Indian people xid also, often.^ the 
«ast major policies and programs have Siome down as a surprise to 
the Indian people and I thmk this woulH be in line with setting a 
whole new tone, a -whole new relationship with the Indian people of 
this country, by sharing the report before the final draft is concluded. 

Mr. Bruce. Mr. Chairman, I just want to point out here and I 
agree that the report should be sent out even though from the urban 
standpomt, the urban centers, I was quita-annoyed at the ffict that * 
we sent out a lot of ^stionnaires and got a minimum of response. 

We sent out questior Mres to urban centers and got a mmunun' of 
response. Now they wau. a big meeting and I want them to know 
I'm in a position to make some recommendations on this now but 1 
didn't get help from the urban center people.. 

But I want that report to go out and let me tell you another thing. 
Who is gomg to help us with Congres and so forth but our own people 
and we want that help and they need to know what's mvolved here. 
So we can't go out and say we need your help to do thus and so. 

Mr. Meeds. Mr. Chairman, during the course of the hearings and 
studies by some of the task forces, I had a lot of corresnondencd-fcom 
people otber than the Indians who felt that they did not have an 
adequate opportunity to present views at hearings. 

Now, whether that's true or not, I'm not sure. But m any event, 1 
think that the proposed draft, if it is to be mailed and sent and dis- 
tributed, ought to be sent to people who might disagree with it, 
rather than just to Indian country. • • » 

Chairman Abourezk. You mean hke some of the rightwing 

groups, anti , , • t . • 

Mr. Meeds. I don't prefer to descnbe them as nghtwing groups 
but as peo^lejKlio felt that they didn't have an adequate oppor- 
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tunity to be represented in the actual fie}d hearings. I think that ^ we 
should also get comments from them. 

Chairman Abourszk. WeVe got a group of neo-Ku Elux Elans- 
men out in South Dakota I would like to send the report to; 

Mr. Stevens. Mr. Chairman, the Indian people want to be able to 
read and review and comment on the task force reports and they 
have not been published yet. 

* Chairman Abourezk. Welli through no fault of the Commission. 

Mr. Stevens. Yes, but if we are able to publish those task force 
renorts and distribute them, we could get comments back which would 
help us in the deliberations. 

Chairman Abourezk. Well, Ernie, there are a couple of physical 
restrictions to that. First of all, those are voluminous, the task force 
reports. The final report will not be that voluminous. It will be easier 
to distribute and will be in fact a final statement and it might be far 
preferable just to mail a draft of the final report out for comment 
because it's not the task force reports themselves. 

There will be the recommendation to Congress, it will be the final 
report that will be the recommendation to Congress. What do you 
thmk? It will be easier to do. 

Mr. Dial. Mi. Chairman, Mr. Stevens, I have a question. Emie, 
did you get very much cooperation when you asked for the Various 
reports from organizations and tribes and so forth to become part of 
the study? 

Mr. Stevens. Yes, as a mat*rir of fact, up until now, the Indian people 
and tribes haven't been ven= ivsponsive. We only have a few reports 
but they have far exceedea anybody's expectations. In support of 
Commissioner Bruce's staten-^ent, over a year ago, we requested all 
tribes, all organizations, all urban organizations by personal letter from 
the Senator and me. to submit renorto to us. 1 would like to haxe 
hearings for those tribes that did suomit reports; tribes like the Crows- 
and isorthwest Afl&liated and other such. They put together very 
substantial reports. If there were a hearifig, I think these tribes ought 
to be heard on the basis of the feports they submitted. 

Mr. Dial. To the Chairman and to Emie, how do you expect to 
make available the comments that come in after you mail the final — 
well, not the final report but after you mail the drafts to the Indian 
world? Some way you need to make this available to all the task 
force members, Emie, each one and the specialists who took part in 
the study. Because this is very necessary so they will know what 
comments are coming in on their particular topic. 

Chairman Abourezk. Well, I don't know, Adolph, whether that is 
entirely feasible to call back in the task force frroup. 

Mr. Dial. 1 didn*t say call them back in. I said to mail to all the 
task force members a copy of any comment that relates to a particular 
task force because if we, as a Commission, pass something to become 
law, I mean which may become law when it goes to Congress, then I 
feel that the task force members need to know this, you know, and 
say, well, you know, Tve never heard this before and we say, well, if 
this came out as a result of the draft that went out, you see, they 
need to be acquainted with this at all times as a matter of resj^ect. 

Chaimian Abourezk. That doesn't bother me at all. Just mail it to 
them. 

Mr. Dial. Yes; but I want to make it clear that I want to make a 
motion to this effect that we do this* 
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Mr. Mkeds. Mr. (Chairman, could I try to put in some kind of 
framework— a method which I think we ought to follow. I'm not cast 
in cement on it but I think first of all, we ought to mail to all inter- 
ested parties^ both Indian and non-Indian, a i)roi)osed fir^t draft. I 
think we ought to set a time during which the people who receive it, 
and anybody else, can consider it and make written comments to the 
Commission, >t to the task forces. 

Obviously, tn^ task forces* work is done wuth the submission of 
their task force reports. The Commission, with its staff as presently 
constituted or others that they might wish to bring in, inust discuss 
and make a disposition of the comments which are received. Some of 
them, we rnay want to accept and to put in a final draft, others we 
may wish to reject. 

However, we should take U{^ the suggestions at least in a general 
framework. We don't necessarily have to consider every single one. 
But we should group them into categories so that all conmients are 
handled, and I think we should specify in the final report liow we've 
handled or disposed of those comments so they are meanin^ul and so 
hat people w^ill know their comments have been considered iu our 
final report. 

Perhaps we could have a special^ection on disposition of comments 
received sot forth in the final repfltt. We then issue our final report 
which will be primarily the task force reports, what we've adopted 
from the task force reports, the comments of the public generally, the 
disposition of those comments, and the final distilled product. 

Mr. Abourezk. Will you i)ut that in the form of a motion — that 
what Pve just said . . i t mi 

Mr. Whitecrow. Mr. Chairman, whatever he just said, I will 
second. 

Mr. Ahourezk. All right. A motion has been made and seconded. 

Mr. Meeds. Mr. Chairman, I move that the following procedure 
be generally followed subject to changes for the convenience of mem- 
bers and subject to dates and time frames established in later meetings. 
I move t/'it on a certain date, we will have prepared and accepted by 
the Commission, a draft of a final report. 

It must be clearly understood that this is not the final rei)ort, 
but only a suggested final report. This dvaft should be circulated to 
the Indian and ncn-Indian groups who, as we can best ascertain, are 
interested in studying the report and making comments. 

A time frame should be established during which those conunents 
can be made in writing. At tho end of that time frame, after prepara- 
tion and categorization of these conunents by staff, the Conmiission 
should meet and consider the comments and suggestions that have 
been made from interested parties. We can dispose of those in some 
fas Won by vote. 

^Also, within a certain time framo tliereafter, a final a])proved 
(t^ommission report will bo made which takes into consideration the 
^'ork of the task forces, the Coniniission input, all the hearings, the 
comments on the draft report and disposition of those conunents. 
Mr. Abourezk. Is there a second? 

Mr. Dial. Mr. Chairman. I second the motion and I feel, Ernie, 
that vou need a memo with this motion in order to pass it out to 
anyone who wants it because that's very good and takes care of 
anything. 
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Mr. Adourezk. Thor^a second* All those in favor will say aye. 
[Chorus of ayes.l \ 

Mr, Abourbzk, All thosoNmposed? No? The ayes have it. Let the 
record show that a quorum b^g present ol seven members'all voice 
voted in the affirmative. No opposing votes. 

Mr* BoRBRiDGE. Mr. Chairmafii a matter of inforuxation. Would it 
be possible , to have this sometime before we adjourn? I think it's 
such an important element in our process and I think it's going to 
meet with a great deal of support and sympathetic reception. 

Mr. Abourezk. You mean the memo? 

Mr. BoRBRiDOB. Yes. 4 

Mr. Abourezk. We can have that tomorrow, is that righti Ernie? 

Mr. Stevens. Yes, sir. 

Mr. Abourezk. And it will be distributed to all Commission members 
tomorrow? The action that the Commission took today? 
^ Mr. Stevens. We could also put it in the form of an announcement 
to the audience. There will be a lot of people here tomorrow, and they'll 
jbj^ interested in it. 

Mr. Abourezk. OK. Now, let's get on— Jake? 

Mr. Whitecrow. Mr. Chairman, I might also suggest with the 
concurrence of the Commission members, ^hat Ernie, we send out a 
communication through the news media of this at tne very earliest 
so that people will accept it. 

Mr. Abourezk. We've, adopted the management study and directed 
the staff to distribute the draft report to the Indian community and 
non-Indian community. 

We only have 46 nunutes left so we' had better get started. 

Mr. Stevens. Mr. Chairman, I would suggest that we go to page 
60. chapter 7. The reason is that it deals witn 

Mr. Meeds. Mr. Chairman, could I iust very auickly ask a question 
before we get off Indian preference? I don't recall all that I read about 
it in the management 'Study but apparently there was some appre- 
hension among those members of the task force or the special manage- 
ment sfudy about the whole question of Indian preference. 

pould you kind of enlighten us about what that apprehension was 
and how that will fit into the recommendations which are made here? 

Mr. Stevens. Yes, sir. I would like to have Ray Goetting and 
Chuck Peone talk to that except to say that there was a lot of dis- 
cussion among the participants and one of the things we all agreed 
on was that it was administered rather badlv. 

Chuck, do you want to talk about what the problems were? 

Mr. Peone. The leader, of that particular study croup was from 
Labor Relations, a Labor Relations' point of view felt that basicallv 
Indian preference in che Bureau was very poorly administered, 
misunderstood and felt that by taking Indian preference and modi- 
fying it somewhat, he felt that we could do that under the present 
system. r 

We felt th^t there was no appeal process in the Civil Service Com- 
mission for Indians other than the regular EEO complaint process 
and he didnH feel as a member of the task force that he had enough 
time to study the background of Indian affairs such as he utilized the 
Mancari decision basically and went along with the idea that Indian 
preference could be administered by a separate Indian career service 
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but felt that he did not have enough time nor enough background ta 
promote that effort. . . 

However, he did say that the administration of Indian preference 
should be strei^thened in the report. * . % i 

Mr. Meeds. Are any of the recotamendations which you have | \ ^ 
made inconsistent with the findings and recommendations of|^he I 
management study? , y 

Mr. GoEiTTiNGt. I might comment on that, Congressman. In the 
management study tjhat we did in the PhoenLx area, we had a former , 
Civil Service Commission employee with us. The classificatioir^f 
positions is very difficult and it's extremeljr divided amAn^'the areas 
of qualification so that Ian Indian, when being considraed,ns actually ^ 
disturbed about being the lowest minimally guftlifieci^ th^irjB are three 
levels of qualification being applied. 

They recommended that they use only one. That there be either 
qualifications or he would either be quahfied or unqualified and t^jat 
tne standards are not being written to be applied specifically to it. 
So that when they do receive an application, a number of Indies 
won't apply because ihey are considered, they were only goint ue 
considered, mimn>ally qualified and therefore would be rejecteS. 

It's a very difficult demoralizing process and that's stated on ^ 
page 35 of this report. That paragraph at the bottom of th<5Dag^ : 
describes that and I migkt give you an example. 

Assuming a college graduate requirement is needed, in the position. 
That may be minimally q^ualified and then they let people apply for 
it but then 5 years' experience, 10 years' experience make^^ minimum 
qualifications highly qualified a differential and then they have the 
opportunity to select the individual they want basically on the three 
levels of qualifications. 

This actually disturbs the entire oneration. If they are going to 
require '10 years' experience, they ougnt to state it as the minimum 
qualification and then if the Indian has the 10 years' experience, he 
is equal and on that basis then, he would be eligible for employment. 

So that while they do this, circulariz«tion of all the rules, then 
fringe benefits and that sort of thing, need to be correctecL One other 
element actually exists in orler to get cultural qualifications, under- 
standing, language considerations arid the positions, they are forced 
to reduce the grade levels in many instances in order to get an Indian 
on the job where an Indian actually is» required. 

Therefore, the lowering of pay, the lowering of prestige, the lowering 
of the job has a verv detrmental effect on them. - 

Mr. Meeds. Well, that is really why I asked the question because 
through the years, in dealing with this, Pve heard a numher of crit- 
icisms of perhaps, not the law, but of the practj^j^qf taking 4 position, 
meeting certain requirements of that position/ and of advertising for 
'applicants. Then upon not finding any Indians who hnve^pplied, 
who are qualified, the position is down^fraded. In some iii^^^tance?, 
hiring a non-Indian who may have applied :*nd is qualified might 
make better sense. 

I don't think any of us believe, as a general rule, that downgrading ? 
a position is the best method for effective administration and maximum / 
benefit to the population served. Assuming that certain qualifications 
are really required for a job, downgrading those qualifications so that 
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an Indian can fill that position when none has really come up to those 
standards is not a 'good way to operate. 

I am greatly ih favor Of the part oi the report that says we ought 
' tcrhave an extended effort to qualify Indians and to really understand" 
what qualifications are. I understand, or I believe that there are tests 
which are given and qualifications which are sometimes required^ 
which ar6 not really as necessary as are some others. 

I don't mean to be setting anything in concrete, but I think, as a 
general principle, this Co&missira>ught to be adopting the concept 
that ratner than downgrading ^n^tions to meet people's qualifica** 
tions, we should be upgrading people's qualifications to meet the 
recuirements of the best service, t 

Now, is that somewhere stated in this? 

Mr. GoBTTiNG.^Yes, it is. 

Mr.^MEBDS* As' a policy that we want to achieve? 

Mr* Peonb. Yes. 

* Mrt Stbvbi.s. I would like to say, sir, that no matter what the slant' 
was, everybody agreed that a better system of handUng prelerencfe 
is i>eeded. An ier example ^.hat actually happened recently is the 
advertisemen of a position in the Office of Personnel 'that's a very 
.exclusive area and takes special qualifications. they advertise. 
They don't get anybody 'even though they've had qualified applicants 
apply. So they readvertise just so they can get an Indian person and 
when that happens, th4y turn around. and blame the Indians because 
of preference and Jthat's not fair. It's related to what you werQ saying. 

1 think the Indian people are williql to concede that they want 
highly qualified people. A lot of tribal people do not, want to be ex- 
peumented on even oy Indians and so we agree with you 100 percent. 
\Ve would underline that. 

Mr. Meeds. It's the old question of I don't want to be operated on 
by a brain surgeon. TJie qualifications are very questionable because 
the qualification lev^l hn.s been lowered to fit somebody else. I don't 
think Indian people or the Bureau of Indian Affairs, or any govern- 
mental agency policy ought to be doing anything other than qualifying 
people to meet positions, rather than lowering positions to meet 
people with qualifications of Jower standards. 

Mr. Dial. ^fr. Chairman. Chuck, how does Indian preference apply 
to the nonfederal!)' recognized tribes? Would you comment on that? 

Mr. Stevens. I think Pete Taylor ought to do that. 

Mr. Dial. On Indian preference, Pete. Do Indian people who be- 
long to qionfederally recognized tribes, do they receive any Indian 
preference over, say a white person or a black person? '\ 

Mr., Taylor. As the law presently stands, Commissioner ^©ial, 
under the 193^ Indian Reorganization Act, an unafFiliatqd Indian, 
meaning an Indian who is not a member of .a federally recognized 
tnbe, does qualify for Indian preference if he's nalf-blood Indian. 

Now, the question was asked a few minutifs ago whether any recom- 
mendations in h'fere deviate from that mananrement study or go beyond 
it. There is a recommemtation on page 54 in thia^chapter that goes to 
the quarter-blood stan<lar<l, which is what Ernie mentioned, and Mr. 
Whitecrow, I believe this is an area that you would be very interested 
in. It's a subject that we could probably debate forr^ver here today but 
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it's one I thiiik we need to refine our positions on and you Com- 
missioners need to be very aware of what we're doing here. 

As it is set out here on page 54, it's taken from the report of Task 
Force 9 and what we're proposing is — ^wo have t\vo proposals there, 
alternative proposals, for the Commission to consider and if I may, 
I'll just read them. I think it would be easier. 

Proposal No. 1 would provide that the membership class, the mem- 
bership in a federally recognized tribe and the descendant class of the 
lRA=r--and that is peoi)le who were living on a reservation in 1934 — 
should be amended to require a minimum one-quarter degree of Indian 
l>lood. 

We make no specific recommendations with regard to the un- 
affiliated one-half blood class. However, we suggest that Congress 
may wish to consider lowering the irniinrnm blood quantum for 
unaffiliated and unrecognized Indians lu one-quarter degree Inuian 
blood. 

So if this recommendation were adopted, it would, No. 1, impose a 
quarter-blood requirement on people who are members of federally 
recognized tribes. That requirement is not there now. It would also 
add to miaffiliated Indians, reduce the blood quantum requirement 
from one-lialf to one-quarter. . i» i. 

Of course, there is a second proposal here which sprmgs off the 
first one. 1 think I should go on with the second proposal and then 
allow for debate. . 

Mr. Dial. Well, what I'm really saymgnow, most people m Oovern- 
ment are non-Indian ; right? 

Mr. Taylor. Yes. , ^ 

Mr. Dial. You don't have enough federally recognized Indians to 
occupy the positions in Government. 

Mr^ Taylor. Not all of Government but if we're talkmg about 
Indian delivery aspects of Government. 

Mr. Dial. All right, suppose you get in some other aspect, why not 
include nonfederally recognized tribes at least to come ahead of, say, 
whites and blacks? 

Mr. Taylor. In programs for Indian delivery services? 

Mr. Dial. No— in anything. . , . , 

Mr. Taylor. Well, because that, Mr. Dial, I would consider to be 
racial discrimination. 

Mr. Dial. It wouldn't bo any more discriminatory than what you 
already have. 

Mr. Taylor. That's not correct. 

Mr. Dial. I don't think so. 

Mr, Taylor. Mv opinion is premised on a U.S. Supreme Court 
decision that Charlie Wilkinson mentioned the other day that says 
that Indian preference— I must admit, that Court was dealing with 
one aspect of this only, which was menibershii^ class— but it said that 
the preference policies derived out of a political relationshin of the 
United States with Indian tribes and the Indian people. That's a 
very critical distinction. • , -r^ , n ^ . j 

Now, if we were to open up all of the Federal Government and say 
people who are quarterblood Indian, regardless of nolitical affiliation 
or anything else, have a preference over anyone else for a position, 
even m positions that are not related to Indian delivery services, all 
we would have is an invidious discriminatory statute. 



170 



169 

Mr. Dial, Would it be any more discriminatory than^ sayj veteran 
preference? 
Mr* Taylor. Yes. 
Mr- Dial/ Why? 

Mr* Tayj^oIr* Because it's based on race. 

Mr* Stevens. Mr. Dial, there are a few things 

Mr* Dial* I understand this. You don't have to take any more time 

on it I only wanted to bri ig it up for the record* You need not explain 

it to me, really. 

Mr. Stevens* I think it should be pointed but that the lialfblood 
provision in the Indian preference law has not really been recognized 
nor has it been utilized. I suspect it has not been used but they are 
legally qualified to use it. 

One of the problems you get into in certain cases is that if there is 
no tribal roll and/or blood quantum, there isn^t any way to identify 
an Indian and it's hard enough to get the Interior Department to 
identify a whole.tribe of people. 

Mr. Dial. Yes, but they would come under the recognition that 
you mentioned here somewhere. I was looking at it a minute ago and 
you have five points of recognition. They could fall under two of those 
points, you see. 

Mr. Stevens. Yes, sir. 

Mr. Dial. And I don't see why they couldn't receive Indian 
preference in two of those five points of recognition^ 

Mr. Taylor. As, individuals as opposed to their tribes being 
recognized? 

Mr. Dial. Well, where, the tribe is recognized. Let's speak of the 
'Ujumbees; I know that Lumbees have been denied Indian preference* 
^OK. The 1956 Act of Congress recognized them as Lumbees but in 
the last sentence there Wt^s a disclaimer. 

I see no reason that a Lumbee should be denied Indian preference 
even if he comes in a second category to the federally recognized 
tribes. At least he should come ahead of whites and blacks. 

Mr. Taylor. Within Indian delivery service programs, I agree with 
you, Commissioner. 

Air. Dial. Anything. 

Mr. Taylor. I agree with you and in fact, the District of Columbia 
(Mrcuit Court agrees with you in the case of Mayner v. Morton. But. 
it dealt mm the eligibility of 22 Lumbees as Indians under the 1934 
act. \1 

Mr. DiALNdLet's put ihik to the test on preference. Since the main 
thing is the Am^n decision, OK, that's all. 

Mr. ABouREZKb I just caught part of your conversation about 
defining an Indian. Is there a place where you absolutely define what 
an Indian is? It's never been really done on an overall basis in the 
law. Shouldn't we do that? 

Mr. Taylor. It's a definite problem. Now, we are proposing it in 
the context of preference for employment on pa^e 54 here. 

Mr. Abourezk. What about defining an Indian in this section — a 
legal definition of an Indian for all purposes, not only for preference. 

Mr. Taylor. The parts of the report which I am familiar with do 
not propose a definition of an Imlian for purposes of Federal delivery 
services and I would defer to un^'one el^e that does know. 
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Mr. Stevens. I would just like to say something about it. One of the 
things I think has to be continuously considered is the faci.tnat l 
believe that a tribe should decide. u 

Chairman Abourkzk. That they decide on their own membership 

is what you're saying. , 

Mr. Stevens. Yes, sir. , , .^t ii. i. 

Mr. Abourezk. Which is fine; I don't have any problem with that. 
What about somebody who's not livmg on the reservation? What 
about urban Indians? ^ a »«o 

Mr Stevens. It doesn't matter, in most cases. It doean t matter 
in the case of members of federaUy-recognized tribes, for instance. 
There isn't any member of any federally recognized tribe that can t 
clearly relate back to either his tribe or the Bureau of Indian Alfau-s 
to specifically identify i j c * ti^ot if 

Mr. Aboubezk. It's an adequate enough definition to say that if 
he's an enrolled member of a tribe, he's an Indian? , , ^, ^ , 

Mr Stevens. Yes, sir. In the case of non-Federal, lets take 
Passamoqiioddy, for instance, it would have been unjust to say that 
until they won their recent court decision, that they were not ehgible 
because they were not federally recognized. • „j :„ 

Mr. Aboubezk. Let's assume that a tribe, if it's not recognized is 
a tribe and that a member of that tnbe is enrolled and can be defined 
as an Indian. I wonder, if I could hear— I heard Louis Bruce over 
here. For want of a better word, it was grunty. 

I want to know if you will interpret that grunt word. 

Mr Bruce. Well, I grunt because I would like a nickel for every- 
time I've been hit with, who is an Indian—the definition. I have 
reallv given some serious thought to it, and I can't come up , with a 
defimtion. But, isn't it IRS that has the definition that an Indian is a 
person who thinks— who say says he's Indian, who is accepted by the 
community and what else? . , ^ ,. , , , 

Mr. Taylor. Has substantial Indian blood. , . . ^ • i, . 

Mr Bruce. And has substantial Indian blood without saving he s. 
fuUblood, halfblood, quarterblood auantum. Fr?m the standpoint of 
non-Federal, that might be a good definition and they have used that 
riffht alone. Dr. Johnson has. . , 

Sir mIeds. Mr. Chairman, I think that somewhere, as a major 
recommendation of this report, we have to ^hsh a process^^^^^ 
which. No. 1, a tribe is recognized, and No. 3 by which a irioe 
Z iven an opportunity and I time frame in which it f scribes ts 
membership, tn that process, I think certain blood quantums should 
blTq3. This would be much like the A aska Native Claims 
Settlement Act where Natives were identified during a certain time 
period and everybody knew what the time frame and the requure- 

Afterthat time has passed, I think that the members of the special 
class should be limited. That is what we did in the A jska .^.at^^je 
Claims Act. I think it was a process which worked fairiy well. John 
Borbridee can tell you a little bit more about it than 1 can. 

Like some of my Indian friends say, there are too many People with 
a braid and a bead out there postunng, who because of some distant 
relationship and the desire to find a place in the sun, have become 
instant Indians. They often aren't a real credit to Indians at all and 
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are merely taking that posture to gain the ends of their ^own self- 
aggrandizement. 

1 don't think we can come right down to a definition of an Indian, 
but I do think there has to be a process which Mrill limit that special 
class of people and I tlink that's got to be through the tribal system. 
Again, all of the special rights and benefits which we've been talking 
about here for 3 days now, don't run to individuals, but to tribes. 
They run to tribes » ^ 

So I think that's a process that has to be utilized. There should be a 
process set up and some guidelines set up for that. 

Mr. AnouREZK. Let me ask the staff: Should we recommend an 
enrollment or reenrollment process of tribes to provide them with 
assistance for that over a 2- or 3-year period? What's your recom- 
mendation? 

Mr. GoETTiso. Mr. Chairman, the Commission actually assigned 
this problem to task force 3 and we looked into it. (^ne of th(^ problems 
that some of the tribes have, particularly in Oklahoma and the frac- 
tionated area activities, whi. i that land that is inherited by minor 
blood-quantum individuals, their entitlement to ownership and that 
sort of thing, and I would not say any particular time — but until that 
problem is resolved to some degree, it would be difficult for a tribe to 
mclude or exclude any liability on its part in regard to an error and on 
that basis sometimes, we have a problem of actually deciding where to 

cut oS. , ^ . . 

We ran into that problem. I just wanted to caution the Commission 
about establishing too short a period or at least turn this over to the 
lawyers to solve some of it. 

Mr. Dial. Congressman Meeds, you know, that was a wonderful 
statement if you had not mentioned blood quantums. I think when 
you niention blood quantums, that you would find many tribes who 
na\e been around for thousands of yoars but they would have difficulty 
in establishing blood quantum. 

That's the only trouble I have with what you said but that was a 
grand statement. 

Mr. Meeds. 1 want to clarify at least what I meant to say with 
regard to blood quantum. The^^way we handled this in the Alaska 
Native Claims Settlement Act, was to establish a blood-^quantum 
process, but then another process by which tribes, in the^e instances, 
villages, could recognize other people as members of that group who 
didn't meet that blood quantum. 

That's the kind of situation I think which illustrates an auxiliary 
process where blood quantum is not the issue. 

Mr. Dial. 1 see. 

Mr. Bruce. 1 want to make it clear that I'm not against the system. 
I'm enrolled in two dilFeront tribes and 1 believe in the blood-quantum 
thing. I just say that when we're dealing with services, which is another 
thing, that we re going to have to face this issue of who gets services 
out there. And when we think in terms of how the urban communities 
accept Indians, that's another thing. 

Some will say, well, he's not Indian, he's not enrolled or whatever. 
Well, that isn't quite true but I'm not talking against the fact that we 
accept blood quantum as we have it now. I'm not sure that I think we 
said fullblood at three-quarters or one-iialf that is right. I think it 
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ought to be less. I go along with the one-quarter. So, we've got to face 
that and I guess that^s coming up tomorrow whatever. 

Mf. Dial, I would just like to say that it appears that every depart- 
^ ment in government has their own definition of an Indian. 

Mr. Abourezk. ThaVs why I brought up the question of should 
there be one standard definition and try to avoid this great big mixture. 

Mr. Dial. Yes; well, the only thing that's wrong with one standard 
definition, I could use the Lumbees as an example now, who receive 
perhaps something like $700,000 in lEA funds, at least I believe that 
was tne approximate amount this year, yet the BIA has a different 
look at the Lumbees and those funds have been mighty useful. 

We've had Indians for many, many years, longer than most tribes in 
the country. Segregated Indian schools longer than most tribes in the 
country. Well, wouldn't it be terrible to have some kind of definition 
that would cut off IE A funds from the Lumbees? 

Mr. Whitecrow. Thank you. I've been wanting to get at this for a 
lohg time and I wanted to get ipy foot in the door here. Of course, I 
keep saying this. It's a primary area of importance but I think, Pete, 
witn this particular recommendation that you have hel'e, on.- itablish- 
ing a blood quantum for Indian preference, I have some reservations 
here about the fact that if we should recommend to the Congress the 
establishment of some blood quantum as being eligible for even 
employment or for services, either/or, I believe in my opinion, I think 
we are really infringing upon the sovereign issue of a tribe. 

If we start talkmg about establishing blood quantums, we are in 
effect limiting the sovereignty of a tribe. A tribe should have that 
. sovereign right to determine its own members and then the Federal 
Government should live up to its obligations all the way through 
regardless. 

If a tribe says they want to recognize open-ended descemlancy, 
then that is that tribe's responsibility and authority to do so. If a 
tribe says they're only goin^ to have full bloods, that's that tribe's 
prerogative. They are umitmg themselves when they set a blood 
quantum on their membership; they are, in effect, practicing genocide 
on their tribe because we all know, in re?\lity, we nave a tremendous 
amount of intermarriage all over the Nation. 

When a tribe establishes its blood quantum, they are in effect, 
practicing the assimilation policy which, in effect, brings about geno- 
cide for the American Indian which, in the long run, will reduce the 
delivery of serdces to American Indians. 

Will they have perhaps 50 to 100 years in the future policy establish- 
ment with this Commission? I thmk we need to really look at this 
from a standpoint if we recommend a blood quantum on anything, 
we are taking away from the sovereignty of a tribe which we are 
trying to bring back to them. 

Mr. Abourezk. OK, the next area. 

Mr. Stevens. I suggest we go back to the budget section which 
contains more general principles. It may help move it along. That's 
on page 16, chapter 7, and that particular subpart is the Federal 
budget. 

This section of the study is in compliance with the purpose of the 
act. The Commission staff has been unable to finalize a siimificant 
report of the Federal budget thus far primarily because tne BIA 
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and other Federal agencies do not report on expenditures on behalf 
of American Indiansln a manner that is conducive to evaluation. 

The Federal Govsmnaent cannot review the effectiveness of Federal 
expenditures spent on behalf of Indians because nobody knows what 
the Federal budget is. much less be able to evaluate performance by a 
program and budget line item. * , . * 

Consistent with a consensus of findings and recommendations, of 
task forces as well as from numerous tribal statements and positions 
on tribal organizations, the staff recommends the adoption of the 
following general principles for Federal budget delivery. 

One. Enact legislation which would apply to all Federal appropria- 
tion acts ascribing to tribal governments the same status as States 
and their political subdivisions for furling purposes to serve as an 
eligible suodivision for this purpose when allowed direct Fedefal 
funding— — 

Mr. Whitecrow. Excuse me, Ernie, where are you? What page? 
Mr. Stevens. Page 15, chapter 7. 

Mr. Whitecrow. OK. , , . , . 

Mr. Stevens. It's the budget delivery system. Such legislation 
may have similar language as that suggested by task force 9 as follows : 

Indian tribes which have been recognized by either Federal or- 
State governments shall be recognized as independent units of govern- 
ment for purposes of eligibility under Federal domestic assistance 
Drosrr&ius • 

IVo: Federal budget requests should be submitted by tribal! 
governments based upon long-range development plans for community 
needs. These long-range plans should include ongoing processes on a 
3-year planning cycle including current year, budget yecr, and planning- 
year, such plans to be amended and submitted annually and con- 
form to existing or proposed Federal appropriation cycles. X.^^ 

Three: Federal program standards Rud/or eligibility requiresfttrts. 
should recognize the authority of tribal governments to create public 
agencies or corporations eligible for Federal programs. 

I'll give you an example of SBA. SBA doesn't recognize the nght 
of Federal tribes to charter their own organizations — which they can — 
and as a result, in order to deal with SBA, you have to get a State 
charter. If you want to use the tribal enterprise, you can't because 
they are not willing, they don't recognize tribally charted organiza- 
tions as being eligible for some of their programs. , . , . 

They require you to get a State corporation charter which is not 
desira&le for a number of reasons. One of them is infringement on 
tribal sovereignty itself. 

Mr. Abourezk. OK, Ernie, when you're reading these recommenda- 
tions, just read the outlme portion. If anybody has a question, they'll 
direct it to you mstead of you going clear through the explanation 
because there's no use. You know, people have this thing in front of 
them. They can read that and you reading the underlined, port. ans 
will give them a chance to stop you if they want to q^uostion you. 

Mr. Stevens. Federal funding should be provided with stnct 
limitations on Federal civil servir^e employment and other administra- 
tive expenditures by Federal agencies through which funds are- 
appropriated. 
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f\vo: Tribal proeram budpets .presented for ftinding under long- 
rangi? community tplans shoufd be presented to Congress for considera- 
tion \^ith minimum alteration by administrative levels of the executive 
department. The tribal budget process which is decided under the 
y law in\25 U.S.C. section 476, should be fully recognized and 4mi*)le& 
men ted.. That's a part of the IRA. 

Mr. Whitecrow. Excuse me, Ernie and Mr. Chairman, Jou are 
getting into the bond analysis, aren't you, rishrt? 

Mr. S'^'EVENS. Hopefully not, sir, but wea^ould talk about it. Thef 
band is many ways consistent with this\ particular statute. The 
reason foAit is, the law— I think it was section 16, wasn't it, Pete?^ 
Mr. TAkoR. Yes. / 

Mr. SteVens. This was section 16^^nho Indian Reorganization 
Act and it ^^tated that the Secretary of Interior had to advise all tribes 
of the ai)prppriation estimates pr Federal projects for their benefit 
l)rior to submission to 0MB and Congress. 

The bank is a method bv which they tried to determine priorities. 
It is not real\v an equitable method to comply with this law at alL 
What they usfed to have in the old days (and sometimes you need to 
^o back to tha^ to get some halfway decent things) is the budget line 
Items. 

Mr. WiriTECi^ow. Under long-range community plans,. I am reading 
that tribal program or tribal budgets be prepared at the very lowest 
level at the agerjcy whereby that superintendent of that agency or 
that office or whichever it might be, would have to work with the 
local tribal government to determine those budgetary requirements, 

Xow, is this what Tm reading here? 

Mr. Stevens. Will you repeat that, please? 

Mr. Whitecrow. Pm not stire I can. 

Mr. wStevens. Juvst the end of that. 

Mr. Whitecrow. Are we in this particular aspect developing the 
budget for local oj^erations at the very lowest level right there at the 
tribe, with the tribal government having total input mto the develop- 
ment process or budgets? 

Mr. Stevens. Yes, -sir. 

Mr. Whitecrow. Would this be a deviation from the BAND 
analysis? 

Mr. Stevens. A decided deviation. 
Mr. Whitecrow. Very good, thank vou. 

Mr. Stevens. Six: the Congress should enact legislation that re- 
quires Federal-Indian domestic assistance programs to be strictly 
accounted for. 

Seven: Federal appropriations to Federal agencies for adminis- 
tration involved in programs affecting Indians shall be separate and 
apart from tribal government fimds. 

Eight: All Federal aj)propriation arts should exempt tribal govern- 
ments from any requirements which mitrht compromise tribal in- 
tegrity or Government sovereignty. 

Nine: Appropriate congressional and Kxrc-utive orders should be 
issued whicn call for the comijliance of Fo<leral ajxencies, Fedejal 
regional councils, and the Bureau of Indian Affairs in the implementa- 
tion of the Joint Funding wSiniplific^aiion Act for delivery of Federal 
programs and services to Indian tribes or to tribal governments. 
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Ten: Special funding for services or programs of the Federal 
'Covemment for Indians which are not conduc^ted for and by tnb^ 
governments should be requested, budgeted for, and aWwopnated 

Eleven: Federal funds shduld be distributed with some wnse of 
equity with such variables such as planning, capability, population, 
land base, financial condition being, measurable and juptified. Mm 
imum threshold financipl requirements for small tnbes should be 
satisfied without regard to equity and variables. 

Mr. Abourbzk. Ernie, now the additional recommendations m the 
following pages deal mostly with the management study, is that 
correct? Tne only thing left in this program that does not deal with 
the management study, is there anything left? 

Mr. Stevens. The independent agency is dealt with here. 

Mr. ABOifflfczK. Let's bring that up now, leave out the manage- 
ment study. since we've already adopted it and everybody is very 
familiar with it. Let's talk about the mdependent agency now. What 
page is that recommendation on? 

Mr. Stevens. Page 70. 

Mr. Abourezk. What's the recommendation on that.? It s 72, i 
think, starting with No. 3. . 

Mr. Stevens. Okajj , . « . , ^ * u * 

Mr. Abourezk. I've got to say one thmg, Emie, that part of what 
you're calling for «vould be unconstitutional. Where you say there , 
will be proposed enactment of a new prime agency— of the trusts by 
creating an independent agency removed from the department of the 
Interior and independent of the executive branch. Those words nght 
there, independent of the executive branch, would be unconstitutional. 

Under the Constitution, the Executive must be in control of any 
admmistrative agency or executive agency. It has to be there. Con- 
gress can't run it. ■« Ti jn 

Mr. Meeds. Like the Federal Reserve Board? 

Mr. Stevens. Could you conceive that we could name one agency 
that doesn't go through the Executive? 

Mr Abourezk. You cannot have that controlled by the Congress 
explicitly or exclusively. You just ci nnot do that. We just had a 
Supreme Court case on that— the federal Elections Commission. 
There were members of the Federal Elections Commission who were 
appointed by Congress and the Commission was deemed to undertake 
some administrative functions. The Court thiew that out because it 
was unconstitutional. , . . n • v i. t 

Mr. Taylor. In the broad concept that you're talkmg about, 1 
would defer to what you are saymg. It is possible, however, to create 
agencies that do have some independence from the Executr-. As 
Congressman Meeds mentioned, the Federal Reserve Board. 

Mr. Abourezk. That's not an executive agency. In other words, it 
does not admmlster funds. , . . , , 

Mr Taylor. All right, TVA. One thmg, it's possible to create 
agencies that are not under the same kmd of line authoritv that is- 
generally found in the executive agencies. I know Bill Veeder wrote 
a paper on TVA at one time, as an example, and Ernie, you gave that 
to me some tune ago. There are agencies that operate in a different 
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fashion from the normal scope of the Cabmet-level departments. 
Frankly, I haven't explored the legal issues in this th'ng. 

Mr. Abourezk. I wonder if it wouldn't be not onl^ constitutionally 
safer but even more politically feasible and it might even work better 
if we had an independent . agency somewhere imder the President. 

Mr. Stevexs. Tnat's what are describing. Yes, sir, we're* 
talking of an agency like 0MB ^ and I think we can clarify this. 

Mr. AnovREZK. That's' what ^-ou need to do. We need to all have 
an undorst«mling of what you moan and if we understand you don't 
mean to.pull it out and to say it's off by itself without anybody — OK,, 
go rtheaii. 

Well, lot mo just start this ruling by saying Tni in favor of making 
it a se^parate imlopondent agency, (^ibinet loYol preferred. Does 
anybody here want to speak against that concept? 

Mr. Whitecrow. I would liko to si)cak for it, Mr. Chairman. 

Mr. AuouKEZK. OK, that's one, two, three, four, without objec- 
tion 

Mr. Taylor. T think a few minor peripheral comments might be 
in order. 1 see there's complete unanimity here and I believe most of' 
the testimony of the Indian country also sui)porte(l this concept but 
to sort of alleviate fears, I think what Ernie has said about this thing, 
tiial ihc creation of this thing is a process, not an event, is a very 
important notion. 

There are a lot of different programs that are in different agencies, 
ril just sneak for myself here. I can s(»e tlie Bureau of Indian Affairs 
bointr pulled out of the Department of the Interior. The legal office, 
the Division of Indian Affairs, i)ulknl out with it and made a part of 
this new agency. 

I think in the process, a portion of the thing being — where as this 
nrw agency gains its wings, ycii look over to the^ Department of 
Connnerce and tlie Irulian desk there and consitleration can be given 
as to what — or whether this i)rogram should be shifted oyer and it 
would be an on-going proc-ess, not a trtiumatic event that is imposed 
all at oi\('i\ 

Mr. AuoruE/.K. Wliat about the trust counsel authority? Is that- 
dealt witli in tliis chapter? We may as well talk about that now at the 
same time. Would you coru^cive of a trust counsel authorhy being in 
the m»\v separate ageru*y or separate from the new agency within it? 
Mr. S Kvio.v.s. It could be within the same organization and still 
M»parate in a sense. That particular thing can be done in a number 
of Ways. 

Mr, AnoT'UK^'.K. Which way do you recommend? Well, I think every- 
body here kind of Hk<*s the idea of a trust counsel authority. When 
yoii\*()niLVba<'k with the draft, pick a nice way to do it and we'll talk 
iil)oiit thaN)r pick the alternatives and weMl talk about the alternatives. 

Mr. S'rfcVKNs. I want to ask you sonu^thing that's related. I.s the 
CoFMrnissi^i, or would tlie Cotlunission be talking about an in<le- ^ 
l)(»ntleut agency such as TVA? The reason I mention TVA is becau.^ie 
of its somewbat similar nature—you're talking about people and 
rcsourc(»s and land. VouVe talking about something thai is controlled 
by those people. Are we talking about something that's ])artiHlly or* 
whollv controlled J)y Indian people? If we are, the trust counsel 
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Authority, because of its rosponsibilities, may have to be appointed 
wholly or partially by the President. 

• In that case, it would have to be a different kind of arrangement. It 
would have to be a two-headed kind of ^hing, so to speak. 

Mr. Abocjrbzk. It would seem to me if you had an independent 
*^agency, you would have to have — the head of that, of course, would 
have to be appointed by the President with the assent of the Congress 
or tho Senate. Also, if you can accomplish this thing of having it a 
■cabinet-level agency. Secretary for Indian Affairs, if we can get that 
<lone. That's what my preference is. I don't know about the rest of 
the Commission members. ] 

But there is also another concept that has been explored and I 
think I first heard of it from Ernie Stevens a few years back, that the 
way the a^ncy be conducted would be through Indian people elected 
•by the Indian "community nationwide* 

Sav there are what, 12 BIA areas at this point? In other words, 
•divicfe the country up into areas, have elections conducted periodically 
and have 12 Indian commissioner8%who will sit as a sort of board of 
directors to aclvise and to pass on Indian pol|cy and they would be 
resi)onsive to their constituences* 

In other words, the policies carried to the President and to the 
Congress by the Secretary of Indian Affairs would be those recom- 
mended by the 12 elected people,. That's another concept that ought^ 
to be explored. Now, what does the rest of thcl Commission think 

abo-atthat? , , . . ^ 

Mr. Whitecro^ Mr, Chairman, I have thought about thi^particular 
aspect for many v<jars aad have always felt that just because the 
American India^^ * in p. ^^eparate situation, we should have a separate 
department of Invlk^. eifairs and that we should have it at cabinet 
level. I feel that ihat should be our first priority to seek and then if 
this were not possible, to shoot for the arrangement that you referred 
to with a Commission on Indian Affairs elected by the Indian people. 
1 think that would be the most appropriate, it would be acceptable, 
Mr. AuouREZK. Not both. 

Mr* Whitecrow. Ndt both, I don't think both would be workable. 

Ml. BoRBRiDGE. Mr. Chairman, I wo^ld like to concur with these 
comments. I very much favor that either we get a cabinet level or the 
next highest level with the fullest maximum participation by the 
Indian people in the governing of that agency and its affairs* 

Mr. Bruce. Mr. Chairman, I would like to go on record in support 
of that. I do want to raise a question about the regions— how we are 
talking about using .he same area director regions for elections of 
tixis Commission or whatever he's talking about. 

Mr. Stevens. I think the proper way to address this is at the tribal 
■or community level. 

I feel that everybody's forgotten that we have a mechanism^by 
which we can, deal with tho Indian people and it is called tribal 
•government. 

Executive department people, everybody, even th^ Uo igress, are 
always saying tliey don*t know what we want but they never ask the 
iribos what they want specifically. In other yords, if some' ody wants- 
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a vote or somebody wants to know what people think as a tribal unit, 
why don't they write, or go to th6 tribe and then vote on the basis of 
what they say. I think there's really no problem conducting such an 

election. j i . ^' . i 

^^ nen you try to conduct an election from the basis of 6 national 
perspective, you get into problems because then we get the national 
interest groups lobbying to see who gets to handle the action. You 
shear right past that bv dealing directly with the tribes. 

Mr. AuouREZK. Well, that's not hard and fast. v . , . , 

Mr. Stevens. You can do it by tribe, by area. I don't think it s a 
real problem. ^ v t» 

Mr. ABOufiEZK. One other question I have. I had a conceiU that I ve 
been toj-ing with for the last coupje of years, snetifically in the area 
of Indian housing and after seeing what kind of bureaucratic mess the 
tribes have to go through to get housing programs approved, 1 devel- 
oped a concept that we ought to have a national Indian housing 
authority, perhaps again, elected in areas or regions wlioso sole func- 
tion would be to obtain funds from C-ongress each year and to allQcate 
those funds to the tribes based o.. geography, i)oi)ulation, relative 
w^ealth of the trib6s and s(» forth. l i i i 

The? only other bureaucracy involved with tribal housing wbuld be 
the local tribal housing authority whoso job it would be to establish 
housing priorities and then make a request to the national auth^ity 
for funds with standards conmiensurate to the local area. t 

For example, we find out with the Pueblo, that HUD required 
crackerbox ho\ising standards down there when the Pueblo wanted to. 
build them on adobe, which wen* by ' Miperior to the crackerbo.x 
.-standards of HUD. You co\dd avoiu lUat sort of thing by having 
minimnm safety standards everywhere, but yet esthetic standards 
and otlier things apjilicable in the local conuuunity as established by 
the tribal housing authority. 

Now, that's aiiother concept I would like to see you explore in the 
final draft or in your draft. 

Mr. Bhx'ce. M\\ Chairman, when you're talking about pulling all 
of the housing activities in IHSantl BIA into this national housuig • 

Mr. AnoruEZK. Yes, pulling it out of all the other agencies. 
. Mr. 'Bruce. And then funding it into the national housing 
authority — ^ — 

Mr. A'hovke/k. Ye^ . 

>Ir. Bhuce. Tin a^! for it. 

Mr. Ar>ouuEZK. It would really minimize the bureaucracy in that 

regard. rr a 

Mr. Meed^). Mr. nmirnmn, as an old friend of mine from Texas used 
to say, we are just talkiuji: here, but in concei)tualizing some kind of 
agency, bureau, or Cabinet level p-jsition to run a framework of 
delivery of services to Indian people, we've got to take into considera- 
tion that the new President has sohie ideas about how he wants to 
reorganize this Government. We oug.it not to be operating completely 
separate and apart from that, but we ought to be getting our input 
on that immetliately. I hope that you i)eople will meet as soon as 
possible with the Carter tran.ntion people. 

My own ideas are lhat we ought to have some kind of a delivery 
service and organization which would b-^ somewhat in the j)osition 
of the Office of Management and Budget out of the White House. 
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Indian input, whether it^s by votei tribal selection^ or regional selec« 
tion, should be solicited for the selection of the person who will be 
directly responsible to the President for the running of that agency. 
There also must be Indian 'representation, whether iVs an advisory 
board or whether it's an actual commission which works with the head 
of that agency^ to get the diversity of representation which will be 
needed. I think all of us have dealt with these matters and understand 
that this diversity is necessary. 

^ Those persons could be chosen by the President from recommenda- 
tions which are made from the field and that agency coul J then be 
organized along the lines of the recommendations of tne Management 
Study Group. 

I think it would be a mistake to demand that it be at Cabinet 
level, that it be thus or so until we get some input from the Carter 
people on this. 

Ihere are a number of people who are not receiving the services 
to which they would be entitled under the special Federal-Indian 
relationship, but we're talking in the final analysis about 1 million 
l)eopIe. Now, if every million people in America who had some Izind 
of special relationship with the Government were to demand a Cabinet- 
level bureau or agency or whatever you want to call it, we m^'^ht be 
flying exactly in the teeth of what 1 at least perceive Mr. Carter to 
be headed toward, which is a kind of consolidation of those ageucj^s, 
groups, or whatever. 

So I just don't think we can make a decision on this at this time. 
I think we ought to remaiu fle.xible on it with the caveat thut we 
recognize that special relationshij). We recognize clearly that there's 
a conflict of interest in the administration and organization of the 
Department today. We can say that we want to get away from 
that conflict of interest; that we want to put snecial emphasis on this 
problem: that we want to have it hi an area and in the hands of people 
who recognize this special relationship and who aro at least presump- 
tively somewhat more rcspoubive to those spociul problems than other 



'Ihat^s j)retty general. 
Chairman Abourezk. Can we say for those j)nrpos(»s that the Con> 
mission should reconnnond a separate agency and not state where it 
ought to be? What do you all tliink about that? At least, it ought to be 
separate and apart. 

Congressman Mkeds. Separate entity. 
> Chairman AnouREZK. Yes; and maybe the level of it q^ight to be 
decided in conjunction with President Carter. 

Mr. Bruce. I feel very strongly . that here wo are, backing awav 
from .sometlung that we've waiitcd and nuiybe if we shoot high 
enough und^vant it on a Cabinet lev^^i, that nuiybe we'll know that 
we'll probably have to back away from it. 

But I still (lon*t think — maybe it's all right, I don't know how the 
other Coiuiuissioners feel about this. I know what Congressman 
Sleeds has said. We're always getting that sayiiig OK, well, maybe we 
need a department of black afFain. and so for Ii but I think we've got 
to remember that, we were here first and our arrangements were 
different. . • ^ 

We were under treaty and fokh. We need to fight for that and 
I'm sure we will as Indian people. 
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' rongrossinan Mi-Uods. If l could respond. The trouble with sliootin{r 
too hi^h and hittiu}: too low is often if you cast yourself in concrete 
about* shooting:' too hip:h. It becomes another broken promise when 
vou don't nchieve that hiph target. I certainly wouldn't want us in the 
'position of asking for something when we don't know whether it s 
achievable or not. , i , i • 

I jii<t point out realistically that we may be asking for somethmg 
we're not going to be getting, 1 would hate to be in the i)osition of 
going into that and knowing it's not -going to happen. 

Mr. Deek. 1 would like to state that 1 also support the concept of 
a separate ontitv. I think wc need more discussion of whether it should 
be a .special cab'inet department or if it should be a q,uasi-independent 
TVA-tvpe agency but I think we cim all recognize that^ptn-hajis there 
needs to be some' reorganization and some change from the status quo. 

I don't think we should approach this though by what we might get 
or what we could get. I think we should make our decision arid make 
a strong stand for it. I think those of us who have been aware of Mr. 
Carter's pon<;hunt for reorganization should keep this in mind and 
we should take this into account, a reorgani;:ing for the best interest 

of our people. ""T . , ^ *i 

Also, I think there have been comments, from time to time about the 
intormitional implications here and I think that if we did go ahead 
and let's say have a separate cabinet-level department, that this would 
alToc.t na-tive peoples across the world and it would show what the 
United States is doing to rcccify ancient wrongs and that a change is 

^^°So 1 would like to bring that into acioimt. The image that we would 
project by making sucli a substantivB change. 

C'liairnian Ahouuezk. Let me suggest to the staff Tliat when you 
briiur vour draft back, put in the alternatives— cabinet level- »ind 
wp'lfvote them up and down. That's'the best way to do that. 

All right; what's the next issue? . 

Mr. Stevens. Mr. Chairman, I want to ask you a question. 1 was 
wondering whether the Commission would entertain now or tomorrow 
the Tjossibility of taking a Commission action in relation to what may 
be an action of Congress as early as the 4th or 5th of January related 
to a separate committee for Indian affairs. 

I'lmirman A»ox-uezk. That's a good question. There, is a new com- 
mittee operating in the Senate, a Comnihtee on Comniittws that 
wants to reorganize congressional cumiuittees. Tluit will be brought up 
in tile Detiiocratic, caucus beginning January 4. It's liable to run for 2 
or :i (lavs because there's a leadershi.) fight is well. 

: n-i-otuniended to the coiniiiittee that tli re be a separate committee 
on In^lian affairs in the Congress and the resjjonsc I got from them was 
tlint their direction was to ch)se down a lot of coni-uittees and not 
establish a lot of new ones. My argntnents about the special treaty 
relntionshijjs, trust rclationshi'ps, and conflict of interest did not 
jjrevail n\)on the coiniiiittee that I spoke to. , t i • i 

I think though that we shotild laiic a position on it and I thmk 
that Kniie's idea is good, that we shotdd take a positicm today or 
toirKHTow, preferai)lv todav, and reconunend that a separate coni- 
itiittcc be cstahlisheil for Indian affairs and that can bo transmitted 
then to the Democratic caucus. 

,]ake" 
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Mi-. WhitecroW. Mr. Chairman, I've been aware of this particular., 
action for about a months now that the Congress was contemplating 
on taking this action.'*! personally feel that we are in danger of losing 
our Indian Affairs subeciaimittee in this particular action and I would 
move that this Commission adopt a policy recommending to the 
Democratic caucus th&y^ special committee on Indian affairs be 
adopted in both the Hcmse and the Senate. 

Chairman AaouREZif. Is there a second? 

Congressman Meeds. Mr. Chairman, first of all, I woul^ji hope we 
will not be taking any formal vote today other than the ones on which 
there was absolute consensus. I hate to keep playing a devil's advocate 
here but the Indian Affairs subcommittee of the full Committee on 
Interior and Insular Affairs probably handled in the last session one- 
one hundredths or one-two hundredths of all the legislation that went 
through the Congress, and probably handled less legislation than 
certainly any full standing committee of the House. 

And again, I think we have to look at the realities of the situation. 
With the amount of work necessary, if the recommendations of this. 
Commission y^&re to be implemeuted, and considered in a timely 
fashion, it would almost take a full committee. 

I recogfiize that, but^ whether or not we are being realistic by casting 
ourselves in concrete on this recommendation, I have some question. 
My personal opinion is it's highly unlikely that the House— and I can 
only speak for the House — is gomg to create a special standing com- 
mittee on Indian affairs. I just don't think that's ^oing to happen. 

I think what we ought to be doing again here is laying out some 
alternatives, and not say that this is what we must have. 

Chairman Abourezk. Well, I think there's merit to that argument 
but I think that we sincerely ought to recommend that Indian affairs 
be taken out of Interior because that's where the great conflict of 
interest arises. 

Congressman Meeds. I agree. 

Chairman Abourezk. Interior is generally populated by western 
Senators and Congressmen, all of whom have interests out there and 
western Senators and Congressmen are subject to great pressures, 
political pressures, by the non-Indian commvmity and I don't know 
where you would put it— that Indian Affairs subcommittee. It might 
be better in Labor and Education or Government Operations, even. 

Mr. Meeds? 

Congressman Meeds. Mr. Chairman, I was a member of the ill-fated 
Boiling committee in the House where we recommendecl that Indian 
affairs be a part of the Government Operations Comniittee. I don t 
know that that's the best option, but it's the best we could find at the 
time recognizing the conflict of interest in Interior. 

But I might just take a Uttle issue with the Chairman's statement— 
or my inference of tb'» Chairman's statement — that it's necessarily 
wrong for Members fr. n affected States to be on the Indian Affairs 
Subcommittee. 

We are dealing in this country with reality. I have always personally 
beenaipset that all the members of the Armed Services Committee, 
from the House and Senate, come from areas where there's a great 
impact by the Armed Services and a great many of the members of 
the Education and Labor Committee are education or labor oriented. 

IS.-; 



1S2 



Members from the Agricultural Committee of both House and Senate 
come from farm States and so on. But they do, in this fashion, represent 
at least a cutting edge of problems. 

I think that we would be shortsighted if we were to demand some 
kind of situation in wh'ch only those who are insulated from the real 
problems in the field were members of the Appropriate Committee. I 
recognize that it's also nice to have some insulation, but it's also nice 
to be a little realistic sometimes. 

Chairman Abourezk. What is the pleasure of the committee in 
regard to a separate committee? Does somebody want to make a 
motion? ^ 

Mr. Whitechow. I have ma..^ the motion. 
Chairman Aboukezk. What's the motion? 

Mr. Whitecrow. I made the motion that we go on record and 
establish that the caucus coming up on the fourth (lay of January 
consider establishing a separate committee on Indian affairs. The 
reason that I made that motion — and that would be a sopuiate com- 
mittee in both the House and Senate — is the fact that if we're going 
to be shooting for a cabinet level, then I certainly think we need to 
put the same emphasis in the House and the Senate, thereby givmg 
strong emphasis all the way through in the Federal Government. 

Chairman Ahourezk. \our motion is not nccossarily that we put 
it in the final report but that we make the reconnnendution as a 
Connnission to the caucus? 

Mr. Whitecrow. To the caucus, yes, sir. 

Ms. Deer. I second it., 

Mr. Bruce. Question? 

Chairman Abouhezk. Louis? 

Mr. Bruce. Can we ask you who are in the Congress whei^e this 
committee might end up? 

Cliairmnn Ahouhezk. T don't know, I couldn't answer that. 
Mr. Bruce. Any idea? 
Chairman Abourezk. Xo. 
Mr. Bruce. OK. 

Mr. Deer. Mr, Chairman, I would express a point of view that 
I have heard from a number of Indian people in regard to this. It's 
a feeling that by fragmenting Indian affairs into several other com- 
mittees, the Indians are going to get lost, that there will be a great 
difficultv in educating numerous people and having gone through 
a lobbying process myself I know it woulc. be a tremendous job to 
educate many, numy oiher people in various committees rather than 
consent rat iTifr on major committees. 

So I would like to speak in Hunport of the motion. 

Chairman Ahourev.k. Any ofber comments? 

Mr. BoRimiDQE. Mr. Chairman, as I understand 'U^^ motion, 
what it does is to state that on thn upcoming nieetii .J: of the C^oni- 
niission, there will be presented to the Conirnissicni a reeomniendn- 
tion, but I don't quite perceive that it precludes other options as being 
placed before the committee. 

Chairman Abourezk. Xo it doesn't. I think if I clarify it \Alh Jake 
properly, the motion goes toward — and I think it will go in the form 
of a letter from che Commission to the Democratic caucus — putting 
us on record in favor of a separate conunittee hoping that they'll 
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act that way. Then the staff will come back January 0 and 7 with a 
number of alternatives that we can vote up or down. 

Mr. BORBRlDGiB. OK. 

Chairman Abourezk. Is that the way you intended it, Jake? 
Mr, Whitecrow. Just exactly. 

Congressman Meeds. Mir. Chairman, if I might, how would it look 
if we sent a letter tomorrow or the next day to the Democratic 'aucus 
suggesting a full committee and then later came forward with a 
recommendation that it be, for instance, in the Committee on Govern- 
ment Operations? 

So what we are doing here is taking a 

Chairman Abourezk. I personally don't see it that way. By the 
time we're ready to meet again January 6 and 7, we will know what the 
disposition of the caucus would be and then we can take alternative 
action at that time if it's needed. 

OK. -^11 in favor of the motion will raise their right hand. Five. 
All those opposed raise their right hand. 

The vote is 6 to 1 in favor of the motion. The motion passes. 

Congressman Meeds, Mr. Chairman I want the record to show I 
voted against it because I think it's uiu^ealistic request. 

Chairman Abourezk. OK. I'll direct the staff to prepare a letter on 
behalf of the C'ommission. Point of clarification, do you want it to go 
to the House Democratic caucus as well? 

Mr. Whitecrow, Yes, sir. 

Chairman Abourezk. All right. A separate letter to each Demo- 
cratic caucus m the Senate and the House and the Democrats are 
organizing both bodies. Well, we'll work pn the drafting of it Ernie, if 
you'll work with me on that. 

We can do that, it doesn't have to be done this week necessarily 
..but sometime before January 4. 

Congressman Meeds. Mr. Chairman, I would just like to poii. at 
further that there will be no action taken by at leust the Democratic 
caucus in the House on the formation of the House of Representatives* 
itself. At most, this would be a reconnnendation from the Democratic 
caucus to the House because what you are requesting is not a matter 
which has to be dealt with by the Democratic caucus but by the 
full House of Representatives and the full iSenate. 

It is an organizational question and would have to be by concurrent 
resolution and not by an adoption of a resolution in the caucus. 

Chairman Abourezk. No; but Congress mlopts it, then the full 
Senate and full House will v - since traditionally what the 

caucus does by way of orpmu. ;1 matters is carried on to the 
floor of each body and the Democrats generally totally support 
those re'^oinniendations out of the caucus. 

Congie.^sman Meeds. If the chairman will yield, Til just remind 
him of mv experiences with the Boiling Committee and with the Obey 
Commission and others when that hasn't exactly been the case. 

Chairman Abourezk. Well, you can't win them all. Are there otb. r 
issues now that need to be brought up in this chapter? We are lip- 
proaching 35 minutes beyond our deadline. 

Mr. Stevens. On page 72, I think we address the independent part 
adequately and the budget part and separate career service has 
already been dealt with^ 
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The next step is to develop a xinified program of economic develop- 
ment on Indian reservations for Indian i)eoplo * * * premised on 
the development and maintenance of tribal autonomy and sovereignty. 
Related to autonomy and sovereignty, procedures wouKl be do- 
veloppd to proviile Indians with an integi^al board and policy for- 
niidation dec^isionniaking process. Wo dealt with that. 

Develop an organizational strncture, decide to shift authority and 
responsibility to the local level. We dealt with that. 

Implementation plans and structural revisions shotild be prepared 
for considerations of the January meeting based on the above guide- 
lines. 

Chairman Abourezk. Is that it? 
Mr. Stevens. Yes, sir. 

Chairman Abourezk. OK. We are 30 seconds away from adjourn- 
ment or recess. Tliis is your last chance. 

We are recessed until 10 o'clock tomorrow morning. 

[Wheretipon, the hearing was recessed at 1:40 p.rti. to reconvene at 
10 a.n Monday, November 22, 1976.] 
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MEETINGS OF THE 
AMERICAN INDIAN POLICY REVIEW COMMISSION 

Seetion II— Findings and Recommendations 

MCKDAY, NOVESBEB 22, 1876 

Washington, D.C. 

Present: Senator Jaihes Abourezk, Chairman, Congressman Lloyd 
Meeds, Vice Chairman, Senator Lee Metcalf, Senator Mark Hatfield, 
Congressman^ Steieer, Congressman Sidney Yates, Commissioner 
John Borbridge,' Commissioner Louis R. Bruce, Commissioner Jake 
Whitecrow, Commissioner Ada Deer, Commissioner Adolph Dial. 

Comniis>sion staff : Ernie Stevens, staff director, Ms. Ernie Duche- 
neaux, administrative assistant, Paul Alexander, Peter Taylor, Ray 
Goetting, Donald Wharton, Charles Wilkinson, Dr. Patricia Zell. 

Mr. Meeds. The American Indian Policy Review Comn^ission will 
be in order for the purpose of the proposed report of the Commission 
and the clerk will call the roll. 

Members present: Commissioner Borbridge, Commissioner Bruce, 
Commissioner Deer, Commissioner Dial, Congressman Meeds, Com- 
missioner Whitecrow, Congressman Yates. 
- . Mr. Meeds. Seven members have answered to their names and a 
quorum is present. 

The first order of business today is a discussion and explanation of 
chapter 12 "Non-Recognized Indians.^' FeUbl Alexander is the lead 
' Stan person on this. 

Paul, could we ask you to give us a generkl overview of vour task 
force reports and then perhaps we could get to the specific recom- 
mendations of the staff. 

Mr. Alexander. Much of the materials in this chapter 

Mr. Meeds. Excuse me, any of the C mmission members should 
feel free to ask and interject questions at any point. Please proceed. 

Mr. Alexander. Most of our materials m this chapter come from 
task force No. 10 which was both nonrecognizcd and terminated 
Indians, and because of the legal distinclions between the two groups, 
we have sejmrated them into two chapters and are only in this chapter 
dealing with nonrecognized. In addition, several of the other^ task 
forces made findings and submissions m this area. 

This is an a. ea that the staff does ro leol at this ))oint that wo have 
a definitive pattern of reconimendauoi s, but a gc^ioral outline of the 
direction wo would like to follow and then work out some of the de- 
tails. Generally, historically nonrecognized Indians have been Ii\dian 
tribes in the United States both hi the West, but i)rodoininantly on 
the east coast, who for a variety of reasons, have not been formally 
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^aubject to the politirul relationship between the United States and 
the tribal entity. J^^' 

The term **nonrecogrnizod" is a term deeply resented. In field lu^arings 
it is almost 50 percent of the^ope of the testimony, the notion that * 
people's names that fro back (tt»ep into the history of this country 
somehow feel that terminology nuikes them non-Indian. 

One of the nrime things that comes from all of th( field hearings^ 
regardless of tne actual political relationshij), the level of s(»rvices, is 
that there be n recognition that these people are in fact Indians — 
as a prime moving statement in this subject area. The other point 
that nas to be kept in mind, is that there is significant diversity 
between the group we have been railing nonrecognized Indians. There 
is a diversity of history and there is a diversity of current circum- ' 
stances. 

Some of these groups huve had treaties with the Colonies and in . 
some cases with the nations that preceded the United States, some 
have significant laud bases with significant population, some have 
minimal land bases, some have fairly intact government:! unj . 
What we have identified and what the task force has identified is 
that there has been a significant problem with how the Department 
of the Interior, the priitie agent of the United States, has ()j)erated, 
in '.xtending recognition. The notion that people who conceive of 
theinsi»lves as Indian lave to j)etition the Secretary of the Interior 
am' prove their Indianness is something that is extremely ofi^ensivo 
to the ])eople in the field, and is spoken of with great freciuency. 

I will move ♦o our page 12 ia the chapter. Tlie staff* has come up 
v.ith a tentative package to try to take into consideration some of 
the issues in this area. ()?ie issue I nnist nnnition before we get into 
it, is that there is a significant feeling in Indian country generally, 
be(?ause the Indian i)ie, regardless of the fact that nobody can define 
it witli specificity of actmd dollars, is sinnll. Maiiy of the tribes 
current I v in the" Federal-Indian political relationship, called recog- 
nized tribes, have exj)resse(l the fear that adding groups, adding tribes 
to this packf^ge will significantly diminish the services that those 
groups are currently grtting. And this is a [)ractical political i)n.bleni 
whicn needs to be faced aiul wo think we have tried to face it to some 
extent in our i)attern of recommendations. 

Mr. Mkki):>. May I interrupt at that point, Paul, to ask a rather 
basic qiiestioii. It seems to me in view of these acts with the recogniml 
tribes, we have preniised the obligation, responsibility, and relation- 
shij) between the Federal Oovermnent and tribes on treaties and 
•^^original rights. What is the basis for the responsibility of tlu^ Federal 
icv-ernment to nonrecog»iized tribes and sj)ecifically to triber. which 
perhaps, ther^ never were treaties? 

Mr. AhKXANDKU. The basis essentially comes out of the Kagaina 
Doctrine of 1SS7. Kaganui talks about dej)endenc>* status and that 
conce[)t is very important. It is n course* of dealings of the United 
States nnd its preexisting States and Colonies witli tlie Indian people 
which luive in efi*ect, placed Indian p(»ople in a wardship status, 
in a status of being (h^pMidcfit upon the United States, of having 
romovf^d certain bu)(l bases, having interacted in a way that has a 
negative impact on the political, social and cc()iu)niic viability of these 
grou])s. Kagauui is one of the uuilerlying conceptions in tlie trust 
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responsibility area. The facts that show a trust responsibility, bo they 
evidenced by treaty or specific Executive order, are generally the same 
and even in some cases more oovere, particularly on the east coast. 

r was personally struck sitting in hearings In Boston, Mass., to 
have a gentleman come up and say I am chairman of the Mohegan 
Tribes contrar>r to the general wisdom, and there are 200 of us living 
on a land base in Connecticut.. We had an agreement with the United 
States. We lost a great deal during the expa^^sion and the Colonial 
period. What we are t.^^lking about is a course if dealings, mostly on 
the east coast, and there are differences on the west coast, nonrecog- 
nized tribes clearly, between the States and the Colonial Governments 
and the various Indian tribes which put the people in those situations 
in a dfifdctOf though not necessarily recognizmg a dejvres dependency 
status. 

The citation is Kagama, 118 U.S. 375-1886. If you would like a 
specific quote from the case I am talking about: 

It seenw to us this is within the competency of Congress. These Indian Tril^es 
are wards of the natioli. They are communities dependent on the United States, 
dependent largely for their daily food. 

;And I will skip now-4- 

From their very weakness and helplessness so largely duo to the course of 
dealing with the federal Government with them and the treaties which has been 
promioed, there arises the dujy of protection and powers. ' 

Many of the cases we are talking about, and they are in fact, pre- 
dating' treaties, with the Commonwealths, with En^^Iand, with 
France, and so on, that ^t is the concept of dependency through a 
course of dealings, 

Mr.' Meeds. Is there anjr indication that the delegation of responsi- 
bility for treaties which ma^' have been signinl by individual Colonies 
for other nations has been accepted, by the Federal Goveniment? 

Mr. Alexander. Without beinfj specific, there is a concept in 
international law that when f. legal body takes on the oblij^ation of 
the preexisting legal entities, that also, although they do not neces- 
sarily — they could and perhaps they should have, and that would 
have made life a lot easier historically — at least on a conceptual basis, ^ 
they toojk on ths obligations of the preexisting political entities that 
in fact became the United Statues. 

Mr. Meeds. 1 think we recognize all too well what the Federal 
Government has dealt with and has provided services and admitted 
responsibilities for many years through its lead agency, the Bureau of 
Indian Affairs, to those Indians who are nu-.nbors of recogni/ed tribes. 
By the same token, the Government has generally denied that re- 
sponsibility to people who are not members of recognized tribes. I 
know there are exceptions. Now, on what doe^ the Bureau of Indian . 
Affairs and the Federal Government premise this denial of responsi- 
bility? Do they recognize the Kaganm doctiine and if not, why not? 

Mr. Alexander. In a letter to Senator Jackson on the Maine 
decision laymg out what the criteria for what Federal recopiition 
shouki be, or are, the DeparUnOiiL set out five critrria \ hioh m fact, 
incorporate to some extent thb Kaganm doctrine. The problem is n. t 
necessarily tbo Stnretary of the iMtorior, the lead agent of the United 
States, does not re'.oginze, at leas, in that letter it is recognized, the 
doctrine?* and the concepts; but the^- are not applied. 
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There are a luiiiiber of pequestii for teco^nition that are in fact, not 
'acted upon. And that get? mo jumpih<j a bit to what we have made 
ihe ba-^is of bur recommendation which ir* shiftni}? the burden of proof 
in administrative procedures to determine the Instorical political 
relationship between an individual tribal group and the United 

^^irvou like, I could read you the five standards the Department set 
out in relationship to the Passamaquoddy case. It is on pajje 1, chapter 
12. 

Mr Yates. How many unrecognized tribes are there? 

Mr Alexander. The best estimates that we have and this comes^ 
from task force 10, which approached the issue by trj'ing to set up 
the deinoghiphics and the history of groups almost one by one. We 
are xalking about alhiost lOO tribes, approximately 9Q. There is not 
n cloai--(Mit number 1 can giVe you. . •. tt 

Mr Yates. It seems to me this is a great number. How many 
Indian people are wo talking" about when wo talk t?bout under IQO 

Mr. Ai.KXANBER. I cannot give you an exact answer to that. Tlie 
data collection for those individuals, which is jji-imarily census-based, 
is viewed as being exceedingly inaccurate. Most of the group.s that 
would fall within that group of the 90 are relatively small. There 
are a few groups including the Maine tribes and the I.umbees that 
would number in the thousands. Most of the groui)s would number 

anvwhere from .50 to 200. , , , • • i t r « 

■ Sir. Vates. \Vhat is the total of the census-recognized Inchan 

people in this category? , t •„ i i i * 

Mr Ai,EXA\i)Eu. This is memory, f.nd I will go ba^k and put the 
exact figure in the record, but I believe it is about half a nulhon 
people in the recognized category. , • 

Mr. Yates. Since the Kagama decision, almost 100 years have gone 
bv Why ha(i there been no recognition prior to this time? I know you 
h-ive the five standards that ai)pear on page 1 of your report, but if 
those liave been onerus unil prevented recognition, and then why 
has there not been an eh'ort to change those standards, supported 

bv some strength? . -n . m i t „ 

' Mr Taylor. Congressman ^ ntes, my name is Peter 1 aylor. 1 was 
with intirior for about 5 vears, and had occasion to read some of the 
files relatino- parti'-ularlv "to the LiUhhee case that resulted m a deci- 
sion in the" District of" Columbia circuit. The title of the case is 
Mai/nor V. Morton, in whl(;h 22 Limibces were recognized as Indians 
within the meaning of the Indian Keorganl/.ation Act. 
' In the Solicitor's file in that case, there is (imte a lot of historical 
iii.onnation relating to the Luinbees. Commissioner Dud and 1 have 
Ijdked about this. In the verv late ISOO's, the Lunibees asked the 
1iur»»ui of Indian Affairs to aid them in their. school system and 
provide monev for the oporaticm of their schc.ols. Interior had never 
licard of the Lunibce Indians before. This was their first knowledge 

of them. , ^ , , . . 

TIh'V did look into this imiiier and came to the conchision that, 
vos in fact, tliesc were Indiiiu people. The response of the ( om- 
*nrK<ionci- of Indi.m AfTairs to tl''^ refpicst for these fuiuls (u- anv form 
of recogniliuu is, "We don't lu.ve enough money to do our job now. 
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and before I recognize any more tribes I have to have more more 
in the pot." . 

Money, T think, ia the practical basis foi; nonrecojrnition. . 

Mr. Vates. You mean over the whole course of almost 100 years, 
this has been the deterrent toward recognition? 
■ Mr. Taylor. As far ns the Lumbee situation is concerned, that wos 
it. I believe it is a very guifling principle and a practical one,, too. 

Mr. Yates, How does this relate to the five standards you have 
in your report? What you are sa: ing is the Bureau of Tn<liun Affairs 
said we have no money. If they had money, would your five standards 

have boen the test? . . . , , i. 

Mr, Taylor. Those five standards were set forth by the Bureau of 
Indian Affairs in a letter to Senator Jackson advising him of the 
criteria they recognized 

Mr. Yates. That should be fairly recent, then? 

Mr. Taylor. It is. « 

Mr. Alexander. The Passamaquoddy case. 

^Ir. Taylor. The letter is an exhibit in the report of task force 
Ko. 9. I can pull that letter or show it to you. 

Mr. Yates. I presume it will be made a part of the record. But 
the thing that puzzles me is you have so iijiany decades go by and the 
problem still remains. I don't understand why there wasn't any 
effort in the interim^any concerted effort,, to try to change that situa- 
tion to make available to the nonrecogn^zed tribes the benefits that 
were accruing to the other Indians, the other Indian people. 

Mr. Taylor. I think the exi)lanation; lies in the historic attitude 
of the Federal Goveniment toward Indians. Indians were at rock 
bottom in 1934. The policy starting in 1887 was one cf assimilation. 
The General Allotment Act as found in the case of U.S. v. Draper, 
was to wipe out Indian reservations an<l do away with the Indian 
governments. So, from 1887 to 1934, the policy thrust would cer- 
taii^y have been away from '-ccognizing any Indians. , , . 

The 1934 act came in, and within 6 yeai-s we were involved in 
Worid War U, and people were not thinking abo\it Indians, or hardly 
anything else. It was shortly after Wor^d War II when we went into 
termination. We weren't going to recdgnize any more tribes then. 
The answer is the policies have been away from it. 
Mr. Meeds. I think it shoukl he added, and it is probably the same 
rationale, there has been no effort on the part of recognized tribes 
to have more tribes recognized because they realized they would have 
a smaller part of the pie if a lot more services were to be made available 
to a lot more people. Isn't that a preUy standaid understanding? 

Mr. Alexander. That is what I waj^ referring to eariier. I think 
there is one further component to that). Most of the groups we are 
talkmg about are relatively poor and ifaWy powerless. So the Pm- 
samaqitoddy case, which is viewed as d major breakthiough in this 
area under the Trade and Intercourse Act, would probably not have 
occurred had it not been from the fallout of the war on poverty in the 
sixties with the provision of legal servi(;es throughout the United 
States. 'There were not the instrumentalities available to these 
..11. xt...:- . ^j^g recent day, and that 
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^ Mr. Dial. You sj)oak of the pie. Down whoro I come from, we have 
diffeioiit sizes of niepans, you know. You have a small family, von 
cook a small pie. Vou have a large family,* you use a different pieiian. 
Soir)6times you forget the round piepans and you just use a* big 
bisyuit pan and cook some pies. You can call it a pie. Bat it is not a 
small round ])ie. 

/Now, you fellows are going on thCflii.ssuuii)tion that CongiTss has a 
$xed amount of dollars that cannot he changed and federally recog- 
ized Indians, it appears if they fijiht '^non-federally recjognizod' ~ 
and I don't like the term and when this study is over, I hope we never 
use it again — they seeui to feel you can only cook a pie so large. 

But the U.S. Government in other areas seem to get. as nnich as 
they Want. They can cook a pie to to the Moon, they can cook a 
pie to do anything for anyone ni the Nation or anywhere on the globe, 
and they have consistently denied citizens here, the li/^t^ Americans, 
some of 'their basic rights. I would hope that this pie })r4ness would 
not continue. 

You are right. It did happen in 1890. That was the date— it was 
my grandfather, W. L. ^lQ^is, who wTotc Conmussioner Morgnn 
at that tinu» concerning somc^ funds for support. This was immediat(»ly 
after legislation was passed fnom the North ?ar^)lina General Assembly 
in 18S7, establishing whiit lis today Pembrokq State Universilv, a 
university with ai)proximatc!y 2,2()0*^stu(lents, and 500 or 600 Lun\bce 
Indians. That M-as the begriming of our education. ■ 

The Commissioner did refer to the fact they did not have enough 
moTuy to take caro of thft Limihees. Of course, we, as other tiilws, 
and 1 am a Lumbee. lus you all know, we have otlu^r tribes, foderallv 
nonrecogni/ed, we have fou;.^t various battles of recognition lor 
many, many yca..- W(» never have had a treaty with the Govern- 
nu^nt, yet some federally nonrecognized tribes liad treaties at one 
tunc. 

It was never necessary that we have a tnnity. We neld on to a 
■g0(Td nortion of our lands. I am proud to say I have 250 acres of that 
good 1 and where the Luuibces have alwavs lived, and some of th(* 
individuals own as much as 1,000 a(Tes. Button the other haiui, we 
do ha\ e a lot of poor people and we are concerned with services for 
Lumbees. 

But getting off of this subject right here, tlio question comes to my ^ 
mind: Wluit is nn Intliuu? What is a federally recognized Indian? ' 
And what is a fed^-rallv nonrecoirni/od Indian? And who Inis the 
authoritv to say wlio us Indian ami who has the autliority to sav vou 
arc not Indian? 

I was born and reared in an Iiulian conimunity. I recall after 
^earning six battle stars in World War I] and trying to enter a white 
^tobacco warehouse where a square dance was' taking jilace, I was 
'told **No,you can't go into this jdace." Fin^t the individmd savs tome. 
*'Are you from Poinbroke?" I said, ''^'es." ilcsaiil *^\re vou Indian?'' 
I said, **Ves." He said. '*Well, you can't go in. This is for whites 
only. And I said *'()K," ami 1 turned away. 

1 was denied all of this for nnmy, numy years, well up until the 
present, if you want to put it that way. The white neo})le there still 
teel tliere, you know, they have something on Adolph Dial— which 
they don't— but unfortunately they feel that way. 



I9i 




101 



It would be hard to tell me I am not Indian. If I pull my driver^s 
license out, a local white fellow issued theni. He did not say, ^^What is 
your race?*' Ho just put "Indian*^ on these drivers* licenses. I have 
them if anyone wants to see them* 

Then^ I would hate for the Secretary of the Interior to tell me I am 
not Indian. I don't like the idea of the Secretary of the Interior saying, 
"Well, you are not recognized by the U.S. Government" I would not 
mind him saying, of course, we are recognised as a result of 1956 
le^lation, but I am sure everyone of the nonfederally recognized 
tnbes, they don't want the Secretary of the Interior to say, **No, you 
are not recognized." 

I believe a community should determine, and here I am givinj^; you 
a report, I. believe a community should determine, a comnumity of 
Indian i)eople, who is Indian and who is not, and I am sure you would 
agree with this. 

This, then, leaves the problem of who is going to determine whether 
or not you are a tribe. Will you answer that question? 

Mr. Alexander. I think there are two things contained in your 
statement. One of them is the acknowledgment of an historical 
cultural, political fact of Indian existence. The other is a political 
doctrine. And that has its components, it has its oiigins in international 
law. The United States, as a government, may recognize the Govern- 
ment of Mainland China or it may recognize the Government of 
' - Formosa. That recognition is a political fact. It does not necessarily 
deny the existence of the fact the people residing in either of those 
places ore Chinese. 

I think in our discussion and why in our recommendations, we 
tried to separate those two components to deal with that. The lack 
of political recognition for many of the tribes we are talking about 
seems to at least connotatively carry over into a denial of Indian 
existence. 

We are trying to approach that in our recommfendations which you 
and I have discussed for a long time. A separation of those two factors, 
which is why the first recommendation on page 12 states; It is the 
policv of the United States to recognize all Aimerican Indian tribes 
or aoori^nal peoples of the United Stateii and acknowledge their 
ongoing identity without regard to the political relationship which 
^ may exist. 

That is just saying Indian people are Indian people and we will 
have to move on to decide what tne politicf I relationship is in other 
contexts. That comes from the views erpre sed by the many tribes 
in the field hearings held by Chairman Hun in Task Force 10. There 
is just an incredible anger and emotional^ /ustration at the notion 
that they are somehow not Indian, regarc )ss of the social services 
that may be delivered or not delivered, an{ the political relationship 
between their tribe and the United State^ 

We tried to separate it out as a separat^oncent. 

Mr. Meeds. In the five criteria, I assui|[fe you feel it is not meeting 
the collective requirements which constitute recognition, but meeting 
only one requirement. Is that what the task force said? 

Mr. Alexand^;r. That is correct. 

Mr. Taylor. If I could address myself again on the recognition, 
I have the letter the BIA wrote to Sena^Ai/ «Jackson. The date of it is 



ERIC 




ERIC 



192 

•Tune 7, 1974» IL lays out the five criteria that ai)poar on pajre I 
here, and the page I thin^ is a verbatim quote from this letter* 
The question Senator Jackson asked, or at least one of fhe (lupstions, 
is, •*}low many tribes in the past 20 years have been rec»o}:mzed by 
Interior?'* They list nine tribos. It will take a second to run through 

'J'hey indicate what authority wns us(»d as the ba^is tor tliat recojr- 
nition* I hap|)en to have been' inv^olved in discusMoiis on this letter 
at the time it was writtem It took Interior at least B months to write a 
r(»|)lv to Senator Ja(-kson» The fa- 1 of the matter is, they had never 
bhalien out their (riteria* So this was a broakihrou^jrlK 

As a matter of fact, it was somev/hat eontrovorsial, even the hvo 
that wrre listed, and thoy were slretehinjx h*^al aiilhorities. 

The first tribe tljey list is the Menominee tribu and, they cite tho 
liestoration Act as the basis for that. 

Mr. Meeds. Which is a separate issue, 

Mr. Tayi.ok. Then they add ein-ht more." The ori;j:inal hand of 
Said r St Miirie, ('hii)pewa; Ynvnpai-Tonto Apache in Arizona; 
the Nooksack in Washinjrton State; Harns Paiutc in Oregon; Upi)er 
Skajrit of WMshinirton; the Sauk Suiattle in Seattle, Wash.; tho 
Cloushutta of Loui-iami; and the Miccosuke in Florida. 

Th(M*e is a rather iiitcrcstinjr story behind the MicTosuke 'I ribe. I 
understand they apparently petitioned Fidel ('astro for recofrnition and 
Cuba was gettinjr readv to recojrnizo them and the .State l)ej)artment 
<-all(Hl BI A^md said. or God's sake, we have to do something about 
tins/* .So BIA re(»oimi/ed them as a tribe, 

Mr. Dial. The Miccosuke Tribe*, did they not rec(uitly organize; 
aren't th^v reallv ihe Sennnolo Tribe? 

Mr. Taylor/ 1 am really not that familiar with their history, 

Mr. Dial. Aren't they a political band? 

Mr. Taylor. They are recofrinzed now by RIA as ])eing politiral. 
Thev may have |)ennittt>d them to reorjrain/e under the Indian 
Keorgani/ation Act, which No. K recogid/es existing tribes, btit also 
provides the means by which groups of Indian pe()i)le who, h^t's say, 
do not have sovereignty recoginzed tlu'ough the treaty i)rocess-~ — 

Mr. Dial. Miccosuke did not appear in tin* history l)ooks prior to 
(he fifties, did they? 

Mr. Taylor, Not to my knowledge. 

Nlr. Dial. I have visited in tin* an»:i. 

Mr. Yatks. With respect to your n^sponse to Senator dackson and 
the recognition given U> the tribes you itemized, did (»ach of those 
tribes mec^t all of the criteria lislt^d on page 1 of your report? 

Nlr, Taylor. 1 am not sure I could ansW(M- that. 

Nlr. Yates. Your colleague toyom* left shakes his lu^ad no. 

Mr! Taylor. I would b(* inclined to agree with Mr. Alexaiuler. I 
wouhl think probably not all of them did meet it. . r i 

Mr. Yatks, If that be true, what is the sense of setting forth a 

list of criteria? , 
Mr. Alkxa\mkr. I was shakitig my heat! because I understood 
your (juestion to mean each of them. They met ou'* or more of the five 
crit (*ria. 

Mr, Yates, Is that the test? I thought they had to nn^et all of 
th(ur. 

Mr. Alexa.nder. No, 
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Mr. Yates. But each of the tribes did meet one or more of the 
standards established by the BIA? 
Mr. Alexakder. Yes. 

Mr. Taylor. As to the five criteria listed on page 1, this is not 
our recommendation; this is a finding of the criteria the BIA is 
I>resently using. Our recommendations go beyond this criteria. 

Mr. /tes. I understood these were the criteria specified in the 
letter of (Senator Jackson by BIA that it was using as a means of 
recognition? 

Mr. Taylor. Yes, sir. 

Mr^ Yates. In respect to my questions before, I think you still 
o did not testify as to members of nonrecognized Indians in the coun- 
try. I don't remember that you answered that ; did you answer tliat? 

If you can't answer it, would you supply it for the record at a later 
timet 

Mr. Taylor. Mr. Alexander said there were approximately one-half 
. million. Thi>; is a figure 1 have always hpard, too. Approximately 
600,000 are rottognized; approximately 500,000 are not recognized. 
Mr. DiAh. About 200,000 on the east coast? 

Mr. Alexavdkh. The problein with figures is the way the data is 
generally collectted indicates service populations. The second half 
million figuro includes both members of recognized tribes residing off 
reservation either in u^ban areas or rural areas, and nonrecognized 
Indians, imd it is not very clear from any of the data systems existing 
exactly what the breakout between the two is. 

All we can say for certain is there are approximately one-half 
million pooj)le in the existing service population of the BIA and the 
IHS, and how that other half million breakdown comes out, our guess 
i^, an educated guess, is the majority would fit into a recognized 
criteria or standards of boing members of the tribes who have a 
political relationship with the Unitod States. 

1 think it is of interest to note of the nine tribes recognized, seven 
were recorrnized in tho 197n's. The Miccosukes in the early I960's, and 
1967 is the next date. Senator Jackson's request was for a 20-year 
period. It shows you where tho movement has been and it has been 
very recent. 

Mr. Meeds If I may intemipt, recently within the last month, one 
additional tribe has been recognized. The Stillaguamish. 

Mr. Taylor. That is correct. 1 would like to make an observation 
on these })opulation figures. 

Mr. Yai Bs. What form does recognition take? 

Mr. Meeds. It takes the form of acknowledgment by the BIA, the 
Department of the Interior, that this is a federally recognized tribe 
and I assume that is by letter and by document? 

Mr. Vaies. This is a decision by the Secretary of the Interior? 

Mr. Meeds. Yes. 

Mr. Yates. Or by the Director of the BIA, which is it? 
Mr. Meeds. Secretaiy of the Interior, although it obviously comes 
up through BIA. 

Mr. Whahtox. With respect to the Stillaguamish, lecognition was 
still not complete as I read the opinion. It was a limited recognition. 
So when we speak of recognition, I think we need to recognise that is 
not an absolute concept. With respect to the Stillaguamish, for 
instance, they would not take their land into trust. But I did notice 
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thoy may take <?omo of their land into tru?«t based on considerations 
they would make a decision later, so recognition is not an absolute 

*^°Mr!' Meeds. 1 think that distinction of tribnlly hold trust land as a 
method for Federnl recognition was always prior to the Jackson letter 
of 1974. If you had tribally held trust lands, you were clearly a federally 

recognized tribe. , T^r* i i .u- 

Mr. Taylor. That is correct. The problem BIA had on this, par- 
ticularly with the Sault Ste. Mario with that they did not have an.v 
land in trust status, therefore, BIA said, "We cannot recognize you. 

But a person had left the tribe, I believe property in his will and the 
tribe wanted that property taken into trn>t, BIA said, "Wo cannot 
take it into trust, you are not recognized." 

So it was Catch 22. . , , 

Mr. Whartox. One other thing about the Stillagnanush, they were 
recognized in the Court in U.S. v. Washington. They had a treaty 
relationship of at least fishing rights. , . , . * 

Mr. Dial. What would you gentlemen sav to this business of 
recognition? It appears we won't find any new Indians, you know, in 
the hills or in the vallevs or in the swamps anyplace; ami yet, we have 
been fooling around with recognition for a long, long while. 1 herefore, 
the (lovernment has gotten itself into real trouble for shirking responsi- 
bility they should have dealt with a decade ago and tnore than 100 

years ago. . . , ^ 

What do j ou suggest we should do now for recognition and at the 
same time keep, we will sav, some group in Xew York City, 100 
ppoijle, who have no Indian blood at :ill who decide they arc going to 
get together and call themselves Indians? Certainly we will have to 
take care of that situation. But the Indian people who have been 
around now since before 1492, what do you really suggest for this m 
ttie way of recognition? 
Sum* it up for us. i 
Mr. Alkxandkk. I refer vou to page l:^ of this chapter. In general 
terms what we are suggesting is an administrative procedure, wiiereby 
the burden of proof would be on the Secretary of the Interior to sliow 
that a petitioning Indian group does nut meet o?ie of the crilena, aiul 
giMierallv we have used the same tvpc of cnt(>na, at the moment, that 
the Department of the Interior has used; that is not a final decision on 
our part but jus^ a direction. That, once there is a decision that the 
Sccrotiirx cannot .show that a group <l()es not meet these cnterni, 
these (leei'^ions, of course, in the framework we have set out would \w 
appealable to a three-juilge Federal court and so on, that the N'cre- 
tarv s't down with the tribal group iind negotiate out in speciUc 
terin^ what the components of tliut i)hi Licuhir reoogmfion would be 
and make a submission to Congr(>ss tor whatever additional appro- 
priiitions would be nenessarv for that pa'ticular agreement. 

What is neces^arv to take into atcouiit here is that many of the 
groups tliat have been termed "nonrecognized." do. in fact, get a 
numiier of services in the education, and CKTA, et cetera, areas. It 
woidd have to be a factual iletermiimtion as to what are the existing 
resources going into tliat (community, and if, m fact, th(>re are any 
additional services required. 

The reason we did this is because those groups, to the extent we are 
knowledgeable about them, are e.aiciuely different. Commissioner, 
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yoii liave expressed to me and to the rest of us many times that the 
Liuiibees have no desire for the Federal land management/trust type 
relat ionsliip tliat many people conceive of. 

Mr. Dial. I cannot speak for all of the Lumbees. I would say a 
majority of the Lumbees are not seeking a reservation. But they do 
feel thev are entitled to services. 

Mr. Alexander. I would say at this point in history, the testimony 
I have read and heard, seems to focus on social service compo- 
nents of what we would call the secondary components of the trust 
relationship. 

Mr. Dial. Since you are speaking of Lumbees, where would you 
say — out of the five there 

Mr. Meeds. You are suggesting seven criteria, any one of which 
would suffice? I would say both (A) and (G) the Lumbee could 
-meet. 

Mr. Alexander. You might also come under (C). I would have to 
look at the specific terms of the 1956 act. 

Mr. Mkbds. Assuming we were tq adopt and make this kind of 
recommendation, why do you feel the burden of proof should be on 
the United States, in effect to rebut that the group does not meet 
one or more of vhese criteria? Doesn't that impose a great burden on 
the Government and open the door for almost endless litigatior 
and possible delivery of services before the fact? 

Mr. Alexander. Today, I think the door is open for endless litiga- 
tion, basically because we do hot have a pattern of the Secretary 
and his agents in the Interior Department acting in an affirmative 
manner. 

Most of the litigation we have seen coming out of Maine, and 
I think what we are going to have to look forward to unless there is 
a shift in patterns, is endless litigation in each one of these instances. 
The truth of the matter is, the tribes do not have the resources to 
conduct subh Utigation. 

The Secretary could clearly, with the resources available to him. 
make a negative showing in the tj'^pe of example Mr. Dial pointea 
out. Where 12 people with no history decided W a lark, or for whatever 
reasons, to denominate themselves as an Indian tribe. 

I think we have seen throughout most areas of Federal administra- 
tion, a lack of willingness on the executive department to act affirma- 
tively, so that Indian tribes continuously bear an overwhelming burden 
to get the Secretarjr to act. I think the Menominee example, for 
instance, on restoration and Public Law 280, is the kind of example 
the burden a tribe has to meet, and why the burden should be on the 
Secretary. You have the Solicitor's office, the attorney general, 
Bronson Lp,FoUette of the State of Wisconsin, all sajdng there was 
better than a reasonable case that restoration, in a sense, voided 
Wisconsin's 280 jurisdiction over the Menominee. 

But using the burden of proof that the Executive used through 
the Department of Justice, the Indian tribe could not carry the day, 
when most reasonable people would have given the Indian tribe 
the benefit. I also think this incorporates rules of construction used 
by the Supreme Court in Indian treaties and agreements. Indian 
people are entitled to the benefit of the language. It should be the 
Government's responsibility to show the opposite. 
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Mr. Meeds. Wlmtevor the justice or injustico bohiiul it, the present 
situation is that certain groups, tribes, bands, have not been reoog- 
nized. They have at least not shown they meet any one or more ot t lo 
criteria whicli was proijoscd in the Jackson k'tter, or additionally, tlio 
ivio additional criteria which yoti set forth here in both (A) and (G). 
(1) and (G) as I see it, are new. 

Mr. Axexam)b;r. Correct. . 

Mr. Mkeds. What do voti think of a recommendation by this Com- 
mission to establish a system and a time frame lor recognition so 
tiiere could be a concerted effort to jrivo those },n*oup.s, tribes or bamls 
who seek recognition, a forum before whir-h they could pn^sent their 
cvitlence. Within a specified time, the group would be recognized or 
not recogni/,ed bv that forum. So, in effect, everybody would bo 
recogiii/.ed until they are proveil not to be recojiuized. 

1 have personal antipalhv or rehictnnce to, in effect, sav every l)oi y 
is included until they are excluch'd. 1 think the thing should be exactly 
the opposite: the present status should be maintained until and unless 
tlie criteria or criterion for recognition is e>tal)lis!iotl. 

if there is no objection from the Commission, 1 woulcl ask you to 
dniffiui alternative recommeiidalion wliich wnilii establish a system 
for tribal, grouj), or band recojxnition and a time frame or methoti lor 
granting such recognition adniinislnitively. • 

Mr. AM-;.XA\ni;H. I think what we were talking about, and our 
thinking is still somewhat vtigue in this area, is an administrative 
procethn-e. I think the jjoint we were trying to make is that in tact 
nothing would change until theie i> Secretarial.«ction. until there is a 
submission to Congress for additional appropriations, hut what we are 
talking about is a presumption when the Indian groui) comes in, in 
wluitever maimer and into whatever foruni. there is a presumption vni 
the statement of Congress in favor of recognition unless the Secretary, 
or whatever administrative agency it is, >liow> there should not l)e 
recognition for failifvr to meet certnin broiul. general standanls. 

The presumption, r>lnnk, is fairly important. 

Mr. Mkkos. J view thai-H*aul, as ii mau'late for iiuiction. 

AM-:xAM)f:u. It coul l l)e tied in the system yon .suggest as a 
time frame? for secretarial a tion and so on. 

Mr. WnvrK. Mr. ChairKiun, w(Mild you change the alternatives 

established here ■ — ,. , r i. 

Mr. Mi-.i:i)s. 1 am asking the members of the sti'lF to tlraft an altenin- 
tive reconiniendiition which we can accept or reject aloug-ide o\ the 
present recommendation which is iiui.le by the stuff wh(>n we met at 
the later date to make our deli.iite recomnientlatiinis about what tlie 
linal report should contain. ■ lo r> ii 

Mr. Vatks. Aren't you re«hv asking for a tune jjerimir ^^''"'Oif 
what .we lire doing is saving let hem come in by a certain date. All 
the witness is indicating is the af'" wants the o|)i)ortuiuly ha- non- 
recognized fintions to file. Wlu.t you are saying is let them file but 
let them come hi bv a certain date. , , , , t e 

Mr. Mkkds. Yes; bv a certain late ami with the burden ot proot 
being on them rather than the bu Icn of proof l)eing on the admuns- 
trative agency, whatever it happ<ns to be, to .show they are not 
rerognized. 

Mr. Yatks. How difhcult is proof? 
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Mr. Albxandeu. Proof is not difficult ih the sense it does not exist. 
Proof is difficult in terms of the JBconomVc legal, historical resources 
available to the individual group*, that would come under whatever 
procedure we adopt* / >-v^ 

Mr. Yates. You are saving p^f is difficuli? 

Mr. Alexander. Proof is tnerev^ut it is difficult to obtain. That ' 
is the distinction I wish to make. 

Mr. Meeds. I might disagree with^you very quickly. I think, for 
instance, the Lumbee Tribe which is now nonfederally recognixed, 
could come in under (G), showing two^ontracts with the Department 
of Labor for CETA programs or for receipt of gi*ants under the Indian 
Education Act of the Office of Eduoution, and qualify very quickly. 

Mr. Alexander. The circumstances vary between these groups. 

Mr. Dial. We are not exactly nonfederally recognized. Where you 
say the Lumbees are nonfederally reco^iized, if you don't qualify it 
aren't you overlooking the 1956 legislation? 

Mr. Meeds. You will have to refresh my recollection. 

Mr. Dial. That was Federal recognition of the Lumbees in 1956. 
That was not for the Bureau services. 

Mr. Meeds. That would be another of the criteria under which the 
tribe could then qualify. 

Mr. Dial. I did not want .the record to show that the Lumbees 
were not federally recognized, because if you say that and let it go 
at that, you are saying the Congressmen in 1956 did something but 
they didn't know exactly what they did. 

Mr. Yates. I asked about difficulty of proof, but there is more to 
this than difficulty of proof. There is a question of who do you prove 
it to. Who do vou propose to prove it to? Do you propose proof be 
made to the 6lA, the Secretary of the Interior and confjressional 
committees or a separate forum? How do you propose to dig up the 
proof? Do you propose the nonrecognized tribes be given the material 
assistance with which to find and present their proof or will they 
Ldve to do this on their own? If they are as impoverished as your 
testimony seems to indicate, they won^t be able to do this. 

Third, the chairman indicates there is a question of time frame here. 
What is an appropriate time frame in order to provide the proof? 
What kind of forum do you have in mind? Do you propose Congress 
set up a separate administrative forum to hear tnis just as they did in 
connection with Indian claims before the Indian Claims Commission, 
or the Foreign Claims Commission for foreign claims? How do you 
propose this DC done^ 

Mr. Alkxander. In the proposal we were making, and I will have 
to distinguish between the two, I guess coming off of the notion of the 
lack of resources among the individual group we were leaving the ad- 
ministrative procedure within the Department of the Interior and 
focusing on the resources available to Interior, to determine the proof, 
which is part of shifting the burden on them. 

If we were to go to a situation where the tribes bore the burden of 
proof and the Secretary is in a sense in an advocacy position 

Mr. Yates. For or against? 

Mr. Alexander. It would seem in that kind of administrative pro- 
cedure he would be representing the opposite point of vie^ which I 
think would be inappropriate — it would oe a conflict of interest. 
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I would go for tho administrative procedure outside of Interior. Thai 
there is a lot of thinking that has to go into an alternative. 

To be honest with you, we have not addressed all of the pernriUta- 
tions as to whether or not Interior should through grant-iu-aid provide 
for historical research for a period of time. 
Mr. Yates. Isn't this of extreme importance? 
Mr. Alexander. Oh, yes. ^ . . , r 
Mr. Yates. If, in fact, the Commission does approve a time frame, 
the chairman seems to have suggested, it becomes of extreme impor- 
tance to lay out a program of assistance, if you will, to your non- 
recognized tribes who want recognition. It seems to me, that carries 
with it the necessity for an appropriate form with which to present 
their petition after they have been fortunate enough to be able to dig 
up the proof that will give them the opportunity to be recognized. 

I don't know whether the Commission can do this or whether it is 
up to the task force to do this. 

Mr. Taylor. I would like to respond to that a little bit. We have 
here our preliminary recommendations covering a broad scope of 
things. I made this comment with respect to another recommendation 
and we have been making it all along, sort of disclaimers, getting our- 
selves off hooks. But I would like to say I think there is a lack of ad- 
dressing the mechanical procedure by which this thing could proceed. 

I don't think it would be very difficult at all. To me, my notion 
on it would be a group that considers themselves to be tnbal would 
submit a petition to the Secretary of the Interior. This assumes 
Indian Affairs stays in Interior. Submit a petition to the Secretarj 
for recognition. If they can meet and show evidence of any ot this 
criteria, the Secretary should recognize them. The legal burden should 
be on him to recognize them. If he denies recognition, a provision for a 
hearing before a Board of Hearings nnd Appeals or whate%'er, a hear- 
in<' examiner-type mechanism, would be provided within this agency. 

"Mr. Yates. Can you tell iis how many of the groups that you know 
about could easily meet one or more of these criteria? ^ 

Mr. Taylor. 1 cannot answer that question. I was not mvolycd 
with task force 10. Frankly, I do not know. They have identihed, 1 
believe it was 74 groups they feel have some tribal backni<r or history. 

Mr. Alexander. The problem we face as a staff at this point, is 
that the task force 10 did not get into any of the meclianics of any of 
the recognition procedui-es. The general recognUion scheme you huve 
is our thinking beyond the task force. What the task force did, as 
Peter said, is something we have to tnke ninny steps further. 

Mr. Taylor. 1 feel ilevoloping the mechanical procedure would be 
very easv to do. In fact, 1 think I have just laid it out. \yith the ndit 
of appeal to either a three-judfio court or the U.S. District Court ; 
from an adverse order out of that Board of Hearings and Appeals 

there could be judicial review. 

Mr. At.EXANnKR. There have been i)ossibilities, and we hnve boon 
talking about burden of proof which many of us penteive as a problpni, 
thf t a tribe coming in only has to be able to meet a prelinunary burden 
of i)roof and then tho proof shifts to tlie Secretary. 

There are a number of interim notions wo could work out for you on 
alternatives. 
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Mr* Yates* You have indicated a tribe received recognition, in 
this letter to Senator Jackson, how many were turned down? 
Mr* Taylor* I don't know. 

Mr* Yates* It is something we ought to find out* If any were turned 
\ down and the reasons for turning them down. 
; Mr* Taylor. There was resistance to the PaBsamaquoddy. That 
f required a lawsuit. There has been resistance to the otillaguamish, 
which are now being recognized for the first time. 

Mr* Yates, Assuming more than one was turned down, do they 
have any right of appeal/ Can they go to court and ask for recognition? 

Mr* Taylor. Apparently they can. The Stillaofuamish actually filed 
a suit and Interior has acceded. To me, I would nave questions about 
it* It is u matter of political discretion* 

Mr. Yates* If it is a fact thej^' can go to court and obtain recog- 
nition, why don't they do so? Why do we have to sot up all of this? 

Mr. Alexander* Uoing to court will only answer one part of the 
question. It also contains the disability for many of these groups 
tnat they do not have the financial wherewithal and the access to 
attorneys to litigate these cases which may require going way beyond 
the Federal District Court level. 

But once the recognition thing is acknowledged by a court, and 
oftentimes it does not come up squarely, in the Stmaguamish situation, 
it comes up with relation to hunting and fishing ri^nts. In Maine, we 
are talking about getting the Department of Justice to intervene in 
the case. The extent of that recognition, what it means in terms of 
status, is left completely open. 

We are suggesting a combined administrative procedure that in 
essence takes two steps. One is the initial recognition question and 
the second is what are the components of it? That second thing 
would still be necessary. 

Mr. Yates. You are going to have to provide some kind of assistance 
whether they come before the Interior Department or the court, 
aren't you? 

Mr. Alexander. Absolutely* 

Mr. Yates. One of the fundamentals is to provide the material 
assistance to Drove their rights. 

Mr. Deer. I would iike to speak to the point of the burden of proof 
and respectfully to disagree with you, Comrr Issioner Meeds. I feel it 
is a tremendous burden on the tribe to take oa the Department of the 
Interior; take on the Congi^ess. I don't know exactljr how much it cost 
the Menominees to carry on the battle for restoration, but I know it 
was thousands of doilors. We marshaled the best talent, legal talent, 
the Native American Rights Fund, the Wisconsin Judi-care under 
OEO, and without this excellent legal assistance, we would not have 
gotten anywhere. 

I feel there are a number of tribes that have been denied recognition 
that do not have access to legal help, that may not catch the fancy 
of some foundation or other group ; I feel oven though we have made 
excellent argument on all of our points, we still have not prevailed 
in some of our arguments in the Department of the Interior which 
gets into our next point about construction. 
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r hope the Commission will take a staud on this particular point* I 
fpcl tribes do need hel[) in historical rosoanrh and legal research and 
the b!irden of proof should not be on the indivi(huil tribe or grroup, 
but there sliould be some mechanism worked out whereby the De- 
partment of tlie Interior or whatever Dei)artrnent it is, has to assume 
the burden of. proof, 

I think the Federal Government has more resources than tha Federal 
tribes. 

Mr. Mke.)s. I am not necessarily saying tlie machinery set up 
shouUl not provide funds and hisloVicnr research and other thintfs, 
which micrht be required to establish identitv as a tribe, a group or 
a band, llwt I am suggesting that we estnblish a mechanism and a 
timeframe in which we are j^'oin.g to cither recogni;^e people as tribes, 
gi'ouns, or bands, or we are not going to. Wc nmst m^t some firuility 
to what is the grouj) of specially recognized people. We can't let this 
thing drag on forever with the*l)nrden of proof behig on the Federal 
Govennnent to show they are not furnislnng services to certain people 
because. 

That is all T am sa3'ing. I hoi)e in drafting the alternative recom- 
mendation, the staff knows tluit I am not trying to necessarily limit 
the group, but I am tr^''ing to establish a jirocodure and a timeframe 
in which that recognition would take place. 

Mr. Tavloh There is no difficulty at all in drafting an alternative^ 
There may be a problem in fixing some sort of time limit. My indina- 
tion is against a time limit. I don't know what the feeling of the Com- 
missioners generally would be. 

Mr. Dial. Mr. .('^airman, I believe it is a matter we camiot settle 
this morning or today. By the nr.Kt meeting in January 1977, we need 
to have a meeting right away with the staff and come up with some- 
thing concrete, nuivbc with tV.sk force members of ID, and l)ring some- 
thing concrete to the next meeting to vote on. Maybe several different 
plans. 

Mr. AhEXAvnEu. \o problem at all. 

Mr. Dial. That way wc can work it ont. But T thiidc we need to 
work it out as nnich as j)ossible so that staff will have some ideas on 
what to work on. 

Mr. Tayi.oh. r wouhl like to conclude that connnent on the time 
limit. I believe ])art of the problem i^ sonu* tribes are so isolated th^y 
do not know what is going on. In fact, (Miuck Downs, over here on 
my right, has been doing research on a group called the Tunicas in 
Louisiana. They were apparently not known to exist down there until 
very recently. But on an investigation they were clearly an Indian 
tribe. 

Mr. Dial. They were inclmled in the re[)ort of task force 10. 

Mr. Taylor. Y(»s, they wore. My point is, some of these people are 
so isola»?(l they are not aware of time liniit>^. Second, 1 think the 
mechanism we are talking about is not complex. In fact, I believe it 
is extremely simple. It is not like the Indian (.Maims C^onunission. We 
are not having to set up sj)ccial boards or anything. 

But the other reason, and this goes back to your question, Mr. 
Yates, as to why we should adopt these criteria. Frankly, I think the 
Secretary of the Interior needs help. lie stretched himself when lie 
came up with the five. That was brand new. 
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I think frequently the Secretary takes criticism on sitiiations where 
it ip not quite fairly laid on luni. I am^ cortainly no advocate for 
Interior, for the Secretary, but hero is a situation where there are no 
conKresvsionul guidelines for huu to follow. Ho* reached into some pretty 
wildauthorty to come up with thoHo positions he has. 

I believe a little congressional direction and help would be very 
helpful to the administration of lu8 office, as well as helping the Indian 
people involved. 

The Snyder Act certainly aiithorizes expenditures for the benefit of 
Indians, but the fact is, it was really adopted more to resolve a 
procedural problem that existed in Congresb on appropriation matters. 

I don't understand the exnvt mechanics of tne problem, b\it ap- 

?arently appropriations bill could be blocked by a single objection, 
lie Snvder Act was intended to get around that problem. 
Mr. V ATEs. ^ut the language is not so limited. I don't thhik that 
has beei; the limitation the courts have placed upon it; has it? 

Mr. Taylor. I think- you are probably right. The link case that 
dealt with on or near reservation — the Snyder Act does not authorize 
a recognition type thing. 

Mr. Yates. Of who is an Indian to be recognized? 
Mr. Taylor. That is right, i thhik that is what we are trj'ing to 
deal with here. 

Mr. Meeds. For the purposes of getting at least the alternative 
reconmiendations framed, I would suggest a tune period of 5 yeai^s. 
The whole recommendation may be turned down, 1 don't know; but 
I would suggest 5 years. I would also go beyond that and ask that the 
recommendation contain a method and timeframe and criteria under 
which the tribe would then reco^ize its ovm members. We would 
then have a method for determining who is presently nonrecognized 
or recognized as tribes, bands or croups, and a method under which 
tribes can establish their own membei*sliip. As you can see, I am trying 
to get some recommendation, which will give some finality to what 
we are doing here. 

Mr. Yates. Do we know, or do you know the monetary value of 
the services being lost, in services to noiurecognized Indians? What are 
tliey losing that is obtained by the recognized Indians? 

Mr. Alexander. I cuimot give you a dollar figure on what it is 
exactly they are getthig. To say what they are losing is hard to know, 
because in the views tha* I have hoard, there is no indication that those 
groups on the east coast particularly, wish t9 have each and every 
component of Interior servitres. So until that is known on a case-by- 
case basis — that is what we were talking about previously on the 
negotiation out of each individual recognition framework 

Mr. Yates. What is the value of being reco^. ed? 

Mr. Alexander. The value of being recognizea would certainly be 
expanded beyond what they are getting now. What they are getthig 
now relates to manpower programs. Department of Health, Kduca- 
tion, and Welfare, title IV type programs, ONAP type programs, simi- 
lar programs. It would not have a lot to do with any of tho funds to 
support governmental histitutions. That, in many of the .oases, may 
not be desired and may not have anything to do with tax immunity, 
which is another factor, that would tsW into this packaue. 
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It has nothing to do with resource development, resource expansion, 
technical assistance. It will really vary substantially depending on 
what group we are talking about. 

Mr. Yates. I still don't know that you answered my question. 
What is the value of recognition? 

Mr. Alexander. The value of recognition is at^ccss to a range of 
services not currently available. Two, the political denomination and 

|)rotrction a tribal group receive^ in that recognition framework, 
laving to do with their tax status, their governmental status, and the 
full range there. That may also vary from State to State. 

Mr. Yates. Would it be fair to say this woidd involve a tremendous 
amount of monetary value? 

Mr. Alexander. It could involve a terrific amount of monetary 
expenditures. 1 could not project that with any specificity what that 
would be. 

Mr. Stevens. I think this is a fundamental point. There is a resent- 
ment on the part of nonfedorally recognized Indians, in that they 
need to be meri^ly recognized as Indians just for the purpose of being 
Indians. The implication that because the Bureau of Indian Affairs 
does nc)t have enough money they should be refused the special status 
of-just being known as Indians is rather inconceivable. But that is the 
case. That is one of the main resentments of nonfederally recognized 
tribes, that the Bureau of Indian Affairs has the right to determine 
whether or not they are Indians in fact. Tliis is like somebody being 
refused the right to be German or Irish or something. There is some- 
thing other that I think needs to be exi^ressed on this partirular 
suhjert. There appears to be developing a kind of situation which, 
since the early sixties, since certain services began to be extended 
tiirough other agencies, many people have been discriminated against 
as groi ^s. Because in programs for nunorities, for instance,^ 1 think 
Commissioner Dial ought to speak to that, some services, social types 
of services and other types of programs, poverty programs, and so 
forth, that started in the sixties, have been extended to Indian people 
who are not federally recognized, and when you refuse the right to be 
an Imlian, then your particular group is denied the right to have these 
programs merely on tno biusis the Bureau of Indian Affairs has refused 
to recognize you. 

What happens is, an Imlian group^ in a certain area that is not 
federally recogni>5ed, is put in the position of not being able to have 
this service separate and apart as an Indian because they relied on the 
Bureau status. Yet, in fact, it doesn't make any difference in the 
budget. In fact, that budget will go to that particular State anyway. 
All they would receive by this is receive those funds separate and 
apart because they are Indians. 

That does not have to do \vith the recognition of our people, federally 
recognized people, as political entities in which w-^ prefer to be recog- 
nized through our tribe. It is a tlung that is compatible if you could 
take it apart. 

Mr. Dial. I would like to concur Nvith what bur Director, Mr. 
Stevens, said. Congressman Vate.^, if there were no funds involved afc 
all, not one dinu>, Iiulians would be very much concerned with recog- 
nition. When you leave the (^otigress, if you do some day, suppose you 
had no retirement, you would still like the recognition of knowing that 
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you served in the Congress. Yet there is no monetary yalue placed on 
It, without retirement, let's say* 

We are very much concerned about recognition, the subject of 
recognition. Too, you don't know what future years will bring. It is 
hard to say what recognition will bring 10 years from now or 20 years 
from now. Certainly 1 would not see it hurting anyone. It would not 
have anv damaging effects. And, too, I don't see recognition breaking 
up the tJ.S. Government. It is something the people have earned. 
It is really nothing to be given. 

Mr. Yates. I am not talking in terms of whether it is given or 
whether it has been earned. Commissioner. What I sense from your 
answer is that there are two parts to this; one is recognition as being 
part of the Indian people, and second, it mav have monetary value in 
the programs that are being made available to recognized Indian 
tribes throughout the country. 
% Mr. Dial. You are on the right road. 
^ Mr. Meeds. Would it be fair to say in terms of Commissioner 
Yates^ question, that if services which are presently available to 
recognized tribes were to be extended to all individuals and groups, 
who at least, conceivably could qualify under the criteria set forth in 
this recommendation, that we are talking about increasing appropria-- 
tions and availability — at least availability of funds — by somewhere 
in the area of double to 60 percent? 

Mr. Taylor. My reaction to that is, 1 don't believe that ^ould be 
the case at all. The one we mentioned, these population figures, 
before — I wanted to comment on that. 

Mr. Meeds. I think that is what we have to deal with* We are 
dealing now through the services of the Department of the Interior 
with approximately 500,000 individuals who are recognized as Indians. 
I thinK by common definition, there are approximately 600,000 
people who are not recognized, even though they may be members of a 
recognized tribe, but are somewhere in urban settmgs or otherwise. 
* Thei*e are those who are or who could conceivably quctlify as members 
of presently recognized tribes, and those who have not been recognized, 
and we are dealing with another 500,000 people there. 

If you made the same programs available toenail of them that are 
})resently available to the recognized groups, the jlemand would 
double. But clearlv that, I don t think, will occn There are not 
twice that many wno are going to ask for this. ^ 

Mr. Alexander. I don't thmk doubling is quite accurate. 

The reason is, there are a number of programs that go that are 
available cuw^ently; tliat go through States and various other organi- 
zaiious. What would happen witll those moneys? I cannot say whether 
that is 50 percent of the moneys that would be needed, or 70 percent, 
or what have you is that they would be redirected ; some, a signifi- 
cant portion of the funds are currently being expended by the United 
States. 

it is oftentimes a question of who controls those funds. Does the 
tribal group control those funds or do they through various mecha- 
nisms, CETA consortiums. State setoffs? Who gets the administra- 
tive expenses to run the programs. I think doubung would be a high 
figure. 

Mr. Meeds. I was not in my calculations dealing with those 
amounts. Many of those programs are being made available to the 
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group wo ftro talking about, the 500,000 who are not presently rp-^ 
ceiviiiL' benefits. I am froneraily speaking about the approi)rmli()iis 
which Mr. Yati's' conunittee suggests for the Bureau ol Indiaa 
Aflairs, which is somewhere in the area of $400 to $500 niillion. 

Mr. V\TKs. It is over that. It is more than that.lt is over $1 hillum. 

Mr! Tayi.oh. Part of that iiichides tribal money. ApiMoprintions 
are neech'd to autliori/.e the expenditure of judgment funds; but that 

is a si(U' point. „ , , • , mm • * 

Tiie other ekMueut. I agree with what Paul has just said. 1 In; pomt 
is, 1 think most of these tribes on the east coast, you are not gomg 
to' be britisiiig in the same kind of atlminisirative structure. I don'l 
think thev'^need snperinleiulents of area ofllc^es. It appears what thev 
are asking for ajjpeurs more related to education funds, health, and 
manpower training. 

Mr. Mkkds. Funds thev mav bo receivmg right now. 
/ Mr. T.wi.oK. Right. So" I aiii not sure of the amounl we are talking 
about, l)ut nowhere nenr double. In fact, I (pn-stion. in view <>f th«' 
kinds of >eivices they are asking, I <loubt if it would be one-third 

or more. . i • i- • i i . -i 

Mr. .\i.K.\.\M)Kn. It was oiu* view that until each individniil tribe 
ami tiie I'liited Stales sat down and delincd what that ielation>liii) 
wolild \n\ the total eeonoinies would not be known, and that is the 
reason we went to the notion of having the Secretary si)ecdically, 
based on the agreement between him and the tribe, jjo to Congress 
with an additional ai)proi)riation or supplemental approprialion li 
that was nert'ssars ; that trving to take into a»-coiint whatever expan- 
sion of the pie is'necessarv. Congress tvould have decisions before it 
on that and not be (■oniniitting itself u: this i)ackage to a complete 
unknown, but would have another opportunity to deal with ^pecihcs. 

.Mr. Mr.Ki.s. Do I understand you to be saying it wouid be very 
difficult lo put a price tag on the recommendation? 

Mr. Alkxandku. Kxcee<Ungly difiicult. _ 
\ir Tayiuh. 1 would like to ask my colleague n question openly. 
Mr. Langone at the I,il)rary of Congress is preparing a slatislical 
survev of Indians, which I think includes poverty level, tins kind of 
thing". Paul, would this help put ii monetary figure on whut we are 
talking about? Would it aid any? 

Mr Ai i.wNDKU. it would aid some. It would be projections out 
of the studies (lone bv task force 10. But I keep having to modify 
thi<. It would only be projections, to get some ballpark figure, if yuu 

^^Nlr. Mkkds. Have we exhausted that sul)ject? Can we nimv now 
to vour ivcoiiimeiidalions lor action, other than the erne which we 
have ju>t covered, which is the recommeiidatioii for further 
recognition. , . 

Mr. Alkxandkh. Thai is all we have asked you to act on at tins 
tiine ,]'u< "tnuii back to the lirst caie of the re'-oiiinieiidations on page 
12 which has nothing to do with the moiielary component or the 
political relationshii) between the United .States and the group, and 
L'ets to Commissioner Dial's point and the pomt hniie Steven;^ was 
making, U) clear up the notion that if you are not a federally re»-og- 
ui/e.l Indian von me not an Indian. 

It is a po'licv siateiiieiit the Commission would recoiuineiul lo 
Congress. 1 read it once, 1 can read it again if you wish. 



0 



205 



Mr. Meeds. No; that is all right. 

Mr. Alexander. To acknowledge the existenco of Indian people 

fenerally. Tliat is an important emotional point in Indian country, 
cannot stro«^s that enough. Yoii gentlemen would have had to have 
listened to the individuals come up and nay it over and over and 
over again, with deep-folt emotion. 

Mr. Meeds. I see a recommendation at least a fuuling, the Indian 
Claims Commission deals with the issues lither than land claims. 
Would you go into that a little, please? 
Mr. Alexander. What page are you on? 
Mr. Meeds. I am or, page 3, about the middle of tlie page. 
Mr. Taylor. Mr. Meeds, that is a finding taken from task force 
10. I frankly am not sure what all they have in mind. There have 
been claims put before them based on deprivation, or denial, or health? 
or education benefits. 

Mr. Meeds. This is not a recommendation? 

Mr. Taylor. It is a finding taken from that task force report. 
If you could wait a coup'e of minutes for the answer, I would like to 
confer Vinth someone from task forco 10. 

Mr. Alexander. Everything preceding page 12 is summarized 
from the task forces. In some cases task force 9, task force 10, or 
task force 5. As a staff, we aia not recommending at this time, any of 
those specifics findings or re(H)mmendatioas be adr>pted. We felt it 
was important to got the general policy parameters establish(Ml and 
then go back and deal with tiie various specific things the task force 
, may have said. 

Mr. Meeds. Are th§re further questions of this panel with regard 
to chapter 12? 

Mr. Bruce. Wo are coming up with another administrative pro- 
cedure to cover the seven or five standards now set up? There is a 
procedure for recognition? 

Mr. Alexander. Ves. 

Mr. Bruce. And we have it there in that first paragraph, in the 
background? Administrative device used by the Department of the 
Interior to delineate which America Indians .shall receive the services 
and the protection of the Departrfient. That is a device used now and 
that device was used, I guess, as far as the Passauaquoddy case was 
concerned. 

Mr. Alexander. One of these is the nature of what Congressman 
Meeds has recommended, we have also suggested shifting burdens of 
proof within an administrative framework, that there are various 
alternatives that could be worked out on time restraints. 

Congressman Yates points out about the substantial lead-up time 
that Indian groups and resources that will be needed by these Indian 
groups before the mechanism could even bo started. The 5-year thhig 
that was mentioned might be appropriate once the mechanism is 
started. They may need to have a lead time of 3 to 6 years with sub- 
stantial resources before tribes could even trigger a mechanism. 

We will try to go through all of these issues and lay out alternatives 
consistent with the notion contained on page 12, the first recommenda- 
tion which is, that it be the policy within, the trust obligation if you 
will, of the United States to extend recognition. 

Mr. Taylor. We will go back and provide these alternatives and 
administrative procedures or mechani^•ms. What I want to see today 
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is some sort of consensus of policy that should be recommended. The 
specifics can be ironed out later. 

Mr. Dial. One important point while you are working on this. 
You ought to keep in mind during the 5-year period that you don't 
put any tribe in a woi'se position during the 6 years than they are at 
this particular time. 

It is very irpportant. 

Mr. Alexander. I understand, Commissioner Dial, and we will 
seriously think through all of the potential problems on any specific 
time frame. There are many. And we will give you our suggestions on 
those time frames. \ 

Mr. Meeds. Are there furthelt questions? 

Mr. Bruce. The DepartinentVof the Interior has the right now to 
witlidraw recognition; is that riglitTN 

Mr. Taylor. I don't believe they dp, Commissioner. Congi'ess has 
that. What Interior has done, and thir^is related to a different point, it 
goes to tribal government, they have ^vithdra^vn recognition of tribal 
constitutions. They have occasionally refused to recognize certain 
elected tribal officials. But they have no power to withdraw the 
recognition of a tribe per se. 

The other issues I have mentioned go to problems of tribal govern- 
ment and it is one of the points we were addressing the other day of 
limiting the Secretary's authority on the internal affairs of tribes. 

.Mr. At.exander. I m ght mention the authority to do wliat the 
Secretary has occasionally done in tribal elections and so far this 
is extremely questionable. Extremely. And that is u mild statement. 

Mr. Bruce. I recall the Passamaquoddy case where we worked 
hard to assist those ])eoj)le and where we were turned down by the 
Secretary and we pro(?eede<l anyway. 

Mr. Taylor. I think the same problem exists with the Stillaguamish. 
Morris Thompson favored recognition and was vetoed by tlie Serre- 
tary for at least 2 years. In fact, the Stillaguamish had to go and file 
their law suit. 

When confronted by reality, the Secretary did it. 

Mr. Mekds. Are there further (luestions regarding (•lia[)ter 12? 
If not, thank you gentlemen, and we will move to chaj)ter 9, Social 
Serviees. 

1 think we are close enough to the hour of noon. We will recess and 
resume with ehapter 9, vSocmhI Services. 
(Luncheon recess, 11:50 to 1:30 i).m*l 



Mr. Meeds. The Commission will resume its hearings. The first 
order tliis afternoon will be a presentation of chapter 9, Social Services, 
bv Pal Zell. Please proceed, Pat. Please give us an overview of tlie 
entire cliapler, including recroiTimentlations which we could tlien discuss 
in greater detail. Any Commissioner should feel at liberty to stop 
Pat and ask questions at any point. 

Dr. Zeli.. Commissioner, the main area 1 was covering: — social 
services — deals with the placement of Indian children and the whole 
area of health servi(»es delivered to Indian people. The area of child 
welfare |)lacement in social services is an area of critical concern to 
Indian people. If I may frame the issue, most Indian reservations are 
servod by State social service agencies. 
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When a social service worker is called on the reservation to take a 
child out of a troubled home, a temporary placement of that child is 
made verj- frequently off the reservation. Wliat happens is, the child 
is 110 longer on reservation property and qomos Under the State's 
jurisdiction. 

The end result is many, many Indian children are placed in non- 
Indian horaespermanently, and separated from their culture, families, 
and society. Tlie recommendations that address this issue would call 
for tribal court jurisdiction over the placement of Indian children. 
Where that is not possible, and where a specific child would come ander 
State jurisdiction, and it was a State proceeding of placement, that 
the tnbal council would be informed and would bo part of the de- 
cision as to where that Indian cliild would be placed. 

Mr. Alexander. This is on pages 5 tlirou^h 7 we are talking about. 
I might mention this section, is treated as a jurisdictional issue by the 
task force on jurisdiction and is backed up by a survey of 18 States 
conducted by the Association of American Indian Affairs on the cliild 

f lacement, adoption, and foster care practices in States with significant 
mlian populations and also statistics and testimony collected in field 
hearings or from Slate social service agencies. 

One of the best set of statistics comes from the State of Washington, 
in terms of the data collection system, which I believe was produced 
for its testimony on the subject area. 

Dr. Zell. The next area is health, and I refer the Commission to 
page 39 of the section on social services. The major findings and 
recommendation in the area of health are drawn from the results of 
task force 6 and task force 11. At the time those two task lorces sub- 
mitted their reports, the Indian Health Care Improvement Act had 
not yet passed Congress. So an analysis of the act and its impact on 
the delivery of health care services and the health status of Indian 
people is not analyzed in detail in either of the reports. Because of this 
situation, we feel it is critical Indian people and the Commission have 
time to analyzo this. 

Mr. Meeds. Could I ask you to back off and give us a general 
overview of the entire chapter, which would include stich things as 
what task 'force reports are included, what areas of concern were 
addressed, before you start getting intP the specifics of the recom- 
mendations? 

Mr. Alexander. This is a general chapter that comes from^ at 
minimum at least four to five task forces. It deals with education, 
health. State social services. Within the health framework it deals 
with alcoholism, drugs; it also deals with some im'ormation on cor- 
rections which were pointed to by at least two task forces. So within 
those two subject areas, we have broken down the recommendations 
from the various task forces. The major sections are health and educa- 
tion. 

You will notice in this chapter there are substantial gap areas that 
are not covered by any of the task forces. The whole system of State 
and social 

Mr. Meeds. What are those substantial gap areas? 

Mr. Alexander. The whole system of State social services, and 
how that impacts, and what the problems or the benefits, conceptually 
at least would be, is not treated by any of the task forces in a conw 
prehensive manner. 



20u 



208 



The issue of juvonile delinquency, juvenile services, outside of the 
cliiUl placement area, is not treated comprehensively bv any of the 
task forces. Our own view i^ in alcoholism, mental health/drufr uhu-^e 
area, the treatment by the task forces wa^ substantially in^uffi(»ient. 
The treatment by the task forces in those areas dealt with fund in}? 
and mechanics of some of the existing: proprams and did not ^^et into 
the basic conceptions of causation, nu»ntal liealth theories, alcoholism 
theories. 

We view tliose as substantial frap areas. 

Mr. Mekds. Were the ta>k force reports in these areas fmislied? 

NIr. Alexaxbeu. All 11 task force reports have been submitted ns 
finished. Within the State social services framework, the wliolo wel- 
fare system, tlie BIA welfare svstems. State welfare systems, i)rac- 
tically no material is contained m this chapter on that area. 

Mr. Meeds. How do you plan to aufjment if you do the final report 
of the Commission to make up for those so-called paps? 

Mr. Ai EXANDER. It varies in each area. In welfare, which we dis- 
cuss on pajro 2 of this chapter, what we have askeii for is directioti to 
staff to go tlirough our files and existing research outside of the task 
font's, and basitially make a drtrrmination whether, in fact, we can 
with tlie staff and resources and the existhig research, fill that gap. 
There is some material|jj^vailable in the files. We have not had the 
opportunity to determine whether or not that is fillable. 

My guess is that this is going to remain an unfillable gap. Part of 
that'comes from, and I want to -make it clear, I don't think this i> an 
excuse for the task forces but it is in the nature of an explanation, the 
organization of the task forces which was such that things fell through 
that could have (conceivably heen covered by three or four task forces 
wliich in the final result were covered by no one. 

In the area of juvenile services, I think it is our view at tlie moment, 
that that area, juvenile corrections, juvenile services generally, U one 
which without substantial a<lditional resources and iiehl experience 
that we probably cannot cover, we will have to acknowledge this as a 
limitation of the report. 

M-s. Dk.kh. Can you tell us if there has been any review or analy^-is 
of the current literature in these areas of health, delinquency, alto- 
holism, and so on? 

Mr. Yatks. Are we talking about the Indian <"hildren and hulian 
problenw on the reservations tliemselve.s or throughout tlie country, 
or where? 

Mr. Ai.KXANDKii. We are talking about both. To deal with jiroblerns 
of delinqut'ucy, in my view yuu would have to treat them separately, 
one in a nvVrvatitm' setting and what the resources, particularly in 
terms of how the law is written, in terms of is there a gap between 
general Federal law and tribal law in the area of juvenile delinque!\c\\ 
particularlv the tribes that operate under 25 Cl' li: for example, in 
the child placement area. We treat it differently in terms of on re>er- 
vation or olf reservation. 

'i'he numbers requhe us wIktc there is a significant i<lentifiable 
social problem, with approximatt^ly one-half million people residing 
off re'<ervati(m, to deal with those situations i)ragmatically in a 
separate solution area. 
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To answer your question, Comnii5;sioner Door, the health taj^k force/ 
(lid a general literature survey. I would say the alcoholism andMrug 
tusk force collected a lot of materials. That analvsls, if they did £ 
not reflected in their report. It is our feeling in the alcoholism/jnentaP 
health area there is a ?>i{?nificaut amount of material and research that 
exists that could provide additional bases for Commission action. \\e 
have not — I rcitoriate~had the opporlunty in many of the gap areas 
to^ make an actual determination of what exists otitside of the Com- 
mission, To some extent, we have a notion of what exists in the task 
force files thev were delivered to us. 

Ms. Deer. Tliat was my reason for asking the question. I feel 
there are many studies in these areas and that one of the tasks I was 
hopuig would have been completed by one of these task forces would 
be to have an analysis of these materials in one place for all of us to see. 

I realize again there is a short amount of time. 1 know I would be 
interested in seeing whatever analy:.ds you would have done at this 
point. 

Mr. Alexander. I iiientioned the health task force specifically. 
Although we have a bibliography attached to a number of chapters 
in the report itself, there is no way other than where it is specifically 
mentioned in the report wher»> it infrequently is, to tell in fact how 
much of those bibliographies, those materials, wore in fact utilized. 

Other reports are extremely detailed in integrating support and 
resource material throughout the text of the report. You can get a 
fairly good idea of what has been used and what has been surveyed; 
"but there is a wide range between those tusk force reports in quality. 

This whole problem is most negatively reflected in these reports.* 

Mr, Meeds. Does this task force cover educjation also? 

Mr. Alexander. This chapter dons cover education; yes. 

Mr, Meeds. NIaybe we could take these things by general headings 
and have you give us the general reconuiiendations in each area* 
Eclucaticm, mental health, if any, alcoholism, if an}-, juveniles, if any. 
Are there any other major areas covered by this? 

Mr. Alexander. Corrections. 

Mr. Meeds. Why don*t we start with education? 

Mr. Alexander. Page 40 begins the chapter. Page 50 has the 
reronmiemleil Commission u<jifi(ui. What we ha\ e dc^ne hi the edin^ation 
section is similar to what we have done in the chapters we have been 
di-cii>sing the past *:i days. We have laid out a number of general 
principkvs in the echication area, \\hic!h if utilized as direction for the 
draft of this section, we wmdd then go back and incorporate specific 
fiuiiings and recommendations. The thrust of the education se(ti(m 
whicli comes out in large part from tnsk force 5*s re|)ort, but also 
sipiificantly comes out from the direction taken by the individual 
tnl)al reports submitted to us and the stands of national Indian 
organizations taken on education irenerally, is that education should 
be controlled by the tribes and Inoian ('ommunitics. 
^ If you hail to say one thing about the material that was representa- 
tive of this section, that was the major theme. That means the fimding 
to those entities, participation in the local community in (control of 
what in fact happens in tho.se schools. The additional components 
relate to increa.sed training opporttmities for Indian educators, 
<;arriculum development, college students, and so on. 
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But the major i)rtMniso or thrust of this chnpter is control of echica- 
tion by Indian people. , . , , 

Mr. Meeds. Should that control be subject to anv kind of require- 
ments for any prescribed courses or standards of achievement or 
delivery by either the State or Federal fioveniment? ' 

Mr. Alexander. By either the State or Federal Government? >\ hat 
I gather from the task force report is there is some disapireemeiit ox) 
that point. One view is that the education of Indian children shouUl 
be a partnership between tiibes and the State. The other view which 
I believe is :he view the task force report officially takes, is that the 
relationship should be between the Federal Government and the tribe, 
and that the Indian community or tribe should have si{mificant input 
in developuif? or desimmig the curriculum and the standair's that be 
applied in the local schools. 

I guess the caveat to that is because people move from one school 
system to another and have to pet mto higher education mstitutions 
and the like, that the same kmd of system where States work out 
what they are going to accept from each other and the same accredita- 
tion mechanisms for accepting and acknowledgment of a tM't'e 
granted by an Indian school to be utilized to go to Harvard or UC'LA 
or wherever, that whole mechanism would be somewhat ap])licable. 
Ani.\, clearly, of course, in the Federal utilization of funds there are a 
nbmber of guidelines, be they personnel, be they others, that have 
ueeu attached v.-ith fre(juency bv the Federal Government and by 
this Congress in the utilization of Federal funds. 

I don't conceive of tribal control in this context as a totally un- 
fettered apparatus, bul more as removing the State primarily from 
interaction and taking off the admmistrative overheads which are 
ner-ossarv to run the local community schools, and having the tribal 
relationship and education be one to the Federal Government for 
i-unnhig their school system. , i i 

The Navajo situation is most often cited where the tribe has creatctl 
an education histitution. There are a number of experiments going 
on there which have been doucuinonted in the task force report as 
well as other reports. , , , i 

Mr. Meeds. 1 see recommendation No. 6 here relates to develop- 
ment or an accreditation system, and recognition by Federal and 
State governments that Indian schools are not subject to State regula- 
tions. Thnt doesn't square with what you have just said. 

Mr. Alexander. 1 think the concept there, particularly in relation 
to curriculum development in the teaching at traditional schools 
within tho'^c local systems, doesn't necessarily read that the Fcdornl 
and State governments rerognizo it to be a mandatory recognition. It 
is a (luostion of the sumo khuls of svstoms that have workeil out for 
accreditation. If those standards that are developed to meet the 
local necils anil controls arc acceptable to a particul\ir university 
svstem, they will recognize and acknowledp it; if not, thfiso two insti- 
tutions negotiate and lecognizo what (ihanges have to bo made. 
In the University of Marylaiul, hi the State in which I live, thov 
established certain grailuate schools which were not accreditctl. 
Antiuch College of Law in the District of Columbia has gone through 
a several year process of obtaining accreditation. i • i- 

But the concept here is there are many things unique m the iiuli- 
vidual Indian communities tliat wish to be integrated into the school 
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systemrWifivajo raccHcine men, if you will, the use of traditional 
crafts and culture aa part of their curriculum. Those things generally 
cannot come in under States standards of accreditation. 

I don't think the notion at all, and I can ). e corrected on this, i.s 
to got away from quality but to redefine quality in a local, moanin^ul 
context. 

Mr. Meeds. What if that is not meaningful in terms of participa- 
tion as citizens of the United States? And those should be Indian 
people. 

Mr. AiiEXANDER. I am not sure I follow tha question; I am soriy. 

Mr. Meeds. Let's assume there are certain basic communication 
skills which are required for people to hold jobs in our society, for 
neoplo to exercise their rights and prerogatives as citizens of this 
Nation in voting, in participating in feelf-^ovemment, and other 
thmgs. Let's say that an education system decreed by a local school 
board, an Indian controlled schooi board — and I am all for Indian- 
controlled schools boards, incidentally — does not require those 
standards be met. Let's say they are just minimal. 

Would you suggest this Commission make a recorampndation which 
would not ie(|uire those bavsic standards to be met, not only to these 
people as In(haiis but as citizens of the United States? 

Mr. Alexander. I think this gets us back to our discussion of 
Saturday, and the first offer of principle in tribal government, we 
suggested, as staff, that the evidence is fairly overwhelming which 
is the presumption should be that Indian people act in a reasonable, 
rational iind just fashion. If it turns out Indian-controlled education 
somehow does not equip Indian people to function effectively. Con* 
gress retains the power act. 

However, I would suggest within existing law attached to some of 
the programs we funded, and I am a little fuzzy in this area, we 
have as a government, required certain stamlards to be met in the 
use of Federal funds. Most of the education moneys we are talking 
about at this point ere Federal moneys. 

There is no showing, there is no evidence I atn aware of in the 
Indian controlled schools that are operating around this country to 
suggest the possibility that Indian people seeking to control then* 
education, seok to provide anything but meaningful education. That 
education might be somewhat different than the county of Prince 
Georges would decide to maintain for their people, ,but there are 
divergences between all of the education systems in this country 
and what their emphases and focuses are. 

There is, however, on the other side, a lot of evidence to show 
that even though there have been improvements, and significant 
improvements, m educational status over the past several decades, 
that there are substantial problems in the delivery mechanism for 
education for Indian students under State and county control. 

My answer would be the presumption is — Indian people will act 
in theii' host interests and their best interests are clearly to provide 
the mos: Tective education they can. 

Mr. WaiTECROW. This subject of education has been a large 
subject very close to my heart and very definitely, I think Indian 
controlled schools is an outstanding idea within those areas, whereby 
we have those schools presently established. However, when you 
start looking at turning over all schools as an example to Indian 
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control, we must ho a littlo bit r(»a1isti(^, T foci, in tliis rofjard. Unless 
we are lookin*: at sotting >ip separate intlivitlual boundaries for 
tribes, we nnist realize these yom\x Indiitn iieople and ndidts alike 
are iroinsr to be subject to echication, are ^oins to have to be trained 
andlhey are jjoinfr to he livinfr within the entire continental limits of 
the I'ni'ted States and thcv are <:«)infr to have to be educated to the 
txtijit. with (jUMlitv c(h-ca*tion. tliat would allow them to compete 
indiviiluallv and rollectivelv out here in the {xeneral society. 

'I'nkoa l('»ok at title IV, (A), (B), and (('), take a look at the Johnson- 
O'Mallcv nr()<rrani, take a look at the liureau School, both on and 
off reservation schooU. you take a look at the hi.irher education 
proirnuus that are available and if we are talkinsr about tribal sov- 
ereiirnty, T think we have been in violation of this particular aspect 

of it for many year-*. , , . x x • 

Now. as 1 understaiul this total rf^port, we were lookui^nit retumiiis: 
soverci'-Tii liirhts of tribes and laying down the jrroundwork with 
iinpcfullv a rccounneiulation froni'this Commission to the Conjjress 
whct.-hv those funds currently pntvidc<l to fulfill those social services 
we iire talking about here to the tril)es, and if so, those moneys should 
iro Ihntu^'h the tribes. Currently, individual school districts are makiufr 
nnplicatinn throufrh nuuiv diffl-renl avenues to <xet Johnson-O'Malley 
monev title IV ni<aiev, S74 monev, and if we are really m effect talkinfr 
nhout tribal sovereifrnlv, all of the funds the Federal Government w 
prnvidiiur to fullill th(-<e obliijations to these tribes should, m my 
opuiion.'^o to those tribes, be broken down by pojiulation, and those 
individuals who are citizens of tluxe tribes develop those relationships 
with those tribes and ixu throu^rh their tril)al <xovcnuuent when they 
WiUit M-Mstance, therebv retpiirii'jr all of the public school districts 
wi;(. a'-e ut ili/.imr 874. title [V, J-O'M luoneys. accordiuji to the tribe 
jiltilitition of their students, neirotiate with that tribe for reimbursement 
fi.r d"iivcrv of education facilities and services to those tribal members. 

1 tiiink'this is the oidv lofiical c()iicci)t if we are in effect, talkuig 
jd.out fultillintr our obli-rations. fulfillnur treaty obHirations to tribes. 
It must be funneled :mu1 centralized buck thrfai.a:h that tribal {rovern- 
nieiit. rather than haviusr this mnze, ami J stiy a confused maze todav 
l.v -ili of the various school (Hstricts and departments of education of 
the many .States in addition to the Feder.d Government, thereby 
la\hitr down the rules mul re«rulatinns that those moneys be set aside 
to' ^r.riln-ouL'li that individual tiibal afi-ency's oflice. An<l then, as a 
tiihe if it -') desires, to contia<'t under the ftoH iiuhlic law. 

'riien they in effect wcaild control the e.lucation because when you 
rontn.l nioiiev, von control education. That is my concept of really 
in effect rclurnine sell'-suffiriencv, self-deternunati(m atid funnelin<x 
those c(.nlin|s back throu<rh the tribe. I don't see that hi here, Paul. 
1 mav be wroiiir. but I don't see it. .-it 

.\lf. Alkxandkk. That would be ctmsistent with tlie principle I 
jMu referring to that is essentiallv contained in No. 1 on pa<:e .')(). 
That i< an extrapolation of that and that would gvl more into detail 
than we were sufrtrcstinp: at this time. , , . « 

Mr Tavlor. Commissioner Whitecrow, if T can f)e redundant of 
]^uil, essentiallv what you have said is alonp: the lines the ta<k force 
0 report recommended 'and also the plan wo are tryinj,' to put out in 
extremely brief f(;rm here. 
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Our proposals track exactly what you ore saying. It is to get tho 

• money directly to the tribes. 

Mr. Whitecrow. 1 could not read that flow. 

Mr. Taylor. It is rather vague because of the way we summarized 

it 

*Mr. Whitecrow. What I am saying here is a school district, wher- 
ever it may be, if it has a certain number of Indian children today, 
they just siiy **are you Indian/' and they send these voiious little 
forms home and the parents sav, <*Why am I getting this?'* All of a 
sudden the superintendent of the school says 1 have got to find out 
how many Indian children I have in our school because I can g«t 
Federal moneys if I have Indian children. 

The parents themselves, up to this point, 99 percent of the parent!=? 
I have talked to have no idea why these requests are sent home throuph 
the students, and the only real change that I can see that would reallv 
bring this about is if we are talking about tribal sovereignty and ful- 
fillment of Federal obligations to th( tribe. Then the tribe should tell 
us how many members they have, the demographics of their popula- 
tion, statistics, et cetera, anil then they in effect practice self-determi- 
nation. Because they will know where their students are, where their 
members are, where they are going to scihool and they can look for- 
ward to really negotiating contracts with those various school districts. 

Mr. Taylor. We are saying two things here. No. 1 : The tribes be 
authorised to operate their own school systems. That was one j)oint. 
The second point which I am now just realizhig you are talking about, 
is as far as Johnson-O'Malley- 

Mr. Whitecrow. Taknig care of those children away from the 
tribal area. 

Mr. TaxLOR. The tribe would be holding the purse stnngs, negotiat- 
ing with the school system as to what would be provided. 

Mr. Whitecrow. l es, that is how I see it. I don't know how the 
rest of the Commissioners see it. But that is the way 1 see it. Those 
tribal leaders I have talked to have all indicated to mo they want that 
responsibility as government olficials of their tribes. 

Mr. Yate8. The last conversation was to the effect, the tribal 
leaders want funds not only for children on the reservations but off 
the reservations. How far off the reservation? Suj)pose they live in 
the cities? Can the parents of city Indian children send their children 
to Indian schools on the reservations? 

Mr. Whitecrow. I don't see anything that would nrohibit that if 
they so desire. But if the parents of those children in the city s(*huols, 
if those schools were to receive any assistance, they would uo^xotiate 
with the tribe of those students. It would create a little bit greater 
administrative workload. 

Mr. Yates. Yes, it would. 

Mr. Alexander. That gets us almost into the whole off-the- 
reservation chapter. I thmk it is fair to point out there is some conflict 
in this area. The task force 8, which was basically urban and non- 
reservation Indians, the report has been somewhat criticized by a 
number of the urban Indian groups who would rather see money go 
directly to the urban Indian groups for negotiation on some issues, 
rather than a passthrough from the tribe. 

There is not a clear mandate when you are going off-reservation to 
Chicago as opposed to the Gallup-McKmley School System where I 
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think there is much more consistency of view. Many of the urban 
concerns were raised after the task force report was in fact submitted, 
that is the off-reservation report, and we on the staff liave not totally 
worked out the difTerences 100 j)erceiit. There are options in that area* 
That is an area where there are at least two viewpoints. 
Mr. Mkeos, Could I ask a question at this point? Do I understand 
there are only two positionsf No. 1, that funding and control of 
education for off-reservation Indian children be asserted through the 
tiibes themselves, or, No. 2, through urban Indian organizations? 
Are those the only two alternatives? 

v/SlV:NAiiEXANDEn. The third alternative I mentioned earlier was a 



feeling, (Vt least on some persons' part, that there be a coordinated or 
rooperati\re arrangement between the tribe and the State oiganiza- 
tion. I amVot necessarily sure the urban position is one of total con- 
trol but at lleast increased injnit and control for certain conij^onents. 

Mr. MEEbs. Let's be specific. Let's take the Chicago school sys- 
tem. Lot's assume there are 4,000 Indian children in the Chicago 
elonientary and secondary school system, which I am sure there are. 

Now, nre you suggesting the direction for education of those 4,000 
childron in the Chicago school system bo through an urban Indian 
organization or through assertion and funding oy tribes to which- 
those children may belong? Is that what this ref)ort is saying? 

Mn AiiKXAXDKH. I don't think that is what this report is saying* 
I think it is saying there needs to be significantly increased inf)ut m 
terms of the utilization of those moneys that go to the school system, 
beenuse there are Indian children in there. 

The mechanism for the input is to have the funds puss through 
the tribe. That is one alternative. Clearly there is the notion that 
the generalized advisory conunittees that surround the use of some 
of the money we are talking about are not a nu^chanism that provides 
for significant and substantial input into the decisionmaking process 
of the local school district. When vou do have Johnson-O'Slalley 
monc^y that is to be used for supplemental education and not for 
prime education, that you get the effect of courses dealing with cul- 
ture, tradition, and history, if you will, that tlie advisory conuuittee 
system generally is viewed as a failure in the education area. 

We, as a staff at tliis point, to be very lumest about it, are not 
taking a specific position on what these various moclianisms could 
be. We are reconuiiending us a general principle on tribal control of 
most education moneys and a significant input. Clearly in the situa- 
tions wliere you arc talking about a few Indian children, or even a 
significant number of Indian children, hundreds ami perhaps thou- 
sands of miles away frorti the reservations. We have not worked out 
all of the specific nenmitations. 

What we are talking about is general policy now. 
Mr. Yatks. Does the report try distinction botwet^n fniuis for the 
education of fndian children and funds to the tribes for Indian health 
clinics? Should the money for Indian health go to the tribes, too? 

Mr. \V^iTB(rHuw. We are getting into an area I am really being 
pushed on back home, and if I may, I would like to expound on this 
a little bit. 

Hero we are, aiui we have completed now a numagement review of 
the Bureau. In that management review, that review was done to 
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reflect the allocation of allowing of tribes to participate in the Self- 
Determination Act, thereby developing the budget processes for that 
tribe at the very lowest level. 

The only way that the Federal Government can really in effect, 
concur with that budget process as I see it, is that they know how 
many people are going to be affected. As I see the budget process today, 
the Federal Government has no idea really about where these Indians 
are, how many there are, and who is an Indian, et cetera. 

I know definitely of many school superintendents who have sent 
letters home to parents saying, "Are you Indian?*' Even if your folks 
were seated by an Indian a hundred years ago, you are part Indian, 
so we can get some money in from this title Iv for our school district. 

I think oy going through the tribe, and we are laying down a process 
of recognizmg tribes, then by going through that tribe, a total realistic 
population; actual population, can be developed allowing the Federal 
Government to mase a determination as to what are those responsi- 
bilities and really in effect, once and for alLfulfiU those responsibilities 
monetarily to those tribes in the field of education, and in the field of 
health, and without that specific knowledge done at the tribal level. 

This is one of the things that has really, in effect, torn naany of our 
Indian people away from their tribes. They don't go back to their 
tribal government any more. In many cases, the Federal Government 
has relegated tribal organization to the level of a civic organization or 
frateraal or sorority order. Indian people have, in effect, forgotten 
their relationship wth their tribal government in many instances. 
Therefore, they say I am an Indian. What does it mean to be an 
Indian? Aie you aflfiliated with the tribe? Do you have any tribal 
contact? 

If we are, as taxpayers in this Nation, looking at efficient utilization 
and delivery of money, we must go through that tribal goverinnent 
to fulfill our relationsnips. The tribal governments should oe the ones 
.to tell us, or to tell the Government, how many Indian people they 
have. 

I personally felt when we started this study, that maybe the Federal : 
Government is already providing enough funds to fulfill the respon- 
sibilities by treaty and other relAtionslups; if somebody could just 
find all of the pigeonholes where these appropriations are ludden in 
this maze of confusion we have. 

I tliink \vith this BIA management study, it really brings it home. 
That is why I support that managoment study so well. I think that 
in itself, will reduce the number of Federal dollars that will help us in 
this. It will identify the Indians once and for all and help erase this 
mark we have ^ot against our country in letting our Congress fulfill 
those responsibilities; once we determine who the Indian people are 
through our tribes. 

Mr. Taylor. I am not this familiar with the task force 8's report. 

Mr. Whitecrow. Let me say that I will speak to the same thing 
on health. 

Mr. Taylor. I can see some real problems on the mechanical 
delivery of this money at the urban setting. I share the concern you 
are speaking of though. All of a sudden, Indians are climbing out 
of every crack. It sort of is like with judgement funds — we had a 
situation reported in Montgomtiy County, in the Washington Post, 
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last week which I will retrieve off m/ back pon^h and add to the file, 
but iinere is a new appropriation bill which authorizes allocation of 




as soon as that new formula was there 

I do have trouble with the tribal control of funds in Montgomery 
County. Undoubtedly, the number of peoj)le out there are from a 
broad number of tribes. It would seem to me that wo\ild create 

fenuine nroblems in administration of those funds, at the tribal level* 
know the report hero is saying tribes should liave the right to create 
and manage their own schools, as far as the Johnson-O'Malley funds 
where the tribe prefers to leave their children in public schools, but 
assure they are given Indian courses and whatever other Indian 
proijrams are needed . 

The recommendation is the tribe manage those funds and negotiate 
directly with the public school system. So within the reservation area, 
the tribe would have total control, I would say, in the vicinity im- 
mediately near the reservation, the tribe would have control over 
those Johnson-O'Malley-type funds. 

The idea of identifying your own tribal membership to avoid this 
execessive number of people claiming to be Indian, with possibly no 
support at all — well, the iden^f cation of membership that Mr. 
Meeds was talking about yesterday, would lend some solution to this 
problem in the urban area. 

Mr. Whitecrow. An enrollment card, citizenship card, or some- 
thing. ^ J 
Mr. Taylor. I detest the idea of carrying a card. I am a card- 
carrving Crow or something. 

iNIr. Whitkcrow. Excuse me, Mr. Chairman, for dominatmg here, 
but this is a good j)ohit. At one of the presentations I made, 1 had a 
group of ))cople when I was advocating, that wo should identify our 
tribal members and our tribal members would like to be identified, 
if they had something that would say, look here, 1 can prove I ani an 
Indian because Indian is not right here in the color of your skin, it is 
in vour heart and in vouv head, how you think, how you feel. 

()ne fellow jumped up and said, "What the hell is wrong with you; 
Indian people won't carry a card." I said, *'The hell they won/t. 
They carry their driver's license, and they sure cany their social 
security card." This can i)rove to somebody they are an Indian; 
they will danmed sure caiT>' that card, too. 1 really feel that. 
Mr. Tayloh. I woul ! stand silent. 

Mr. White(;row. I would cany my can!. Many times I have been 
mistaken for a C^hicnno, espe(!ially when I pow a beard. 

Mr. Yates. How much money are we talking about here for Indian 
eilueation? Has the task force estimated what it would be? Is it the 
same amount currently hemfr made available for Indian education? 
Is it twice that amotmt; three times; what conclusion did you come 
to? And, how far do you carry tlie education cycle? Do you carry it 
from kimlergdi^ten through graduate degrees in college? What is your 

proposal? ^ 1 . 1 . 

Mr. Alexaxder^ The task force in a proposed piece of legislation. 
I don't have dollar figures, but this is the mechanism they are talking 
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nhout; it is tho rriMition of a national trust fund for Indian education 
with anpropriatod funds, tlio income froin such a trust fund tlien 
woultl be use<l to support cdu(*ation. 

Mr. Tayloh. I would liko to addros.^ the prohloni wo were talking 
about oarlior. I had a c'onfcM-onro with Holcn Sfrhoirhork. 1 am rathor 
iirnnrant of tho contents of tluit rcj)ort. Hut 1 undoivtand what is 
hcinjr proposed hon\ «ud what I would oxpc(»t to develop as wo de- 
velop this chaj)tor. is first of all, whether or not a tribe wants to con- 
tuiue it^ association with the State or public s(;hool sysUMus would bo 
nutde a tribal option. 

If the tribe elivted to sot up their own school system, that would be 
tlieir option. The proj)osal would also enctompass as an o|)tion to the 
tribe, they could work with the school system in cstablishinji: cur- 
ricidmn and, let*s say, accreditation. .Howevert apiin, it would remain 
tribal option to totally e.\cludc tho State scliool oflicials if they so 
chouM*. 

I understand no reconunendation is made on the ac(Teditation prob- 
leni (»n the national airenf'v^^^^^^^^^^ i-^ P^.9P.f>?^^d. I think wo could build in 
siVhVe nrniiinurli critv n here as to the types of edu('ational profxrarn^ 
that are considered to he bare mininnuu. liut th(» accreditation prob- 
lem <loes constitute a very real problem in the Indian education sys- 
tem, particuilarly in jjettin^ Indian educators. We talk about having 
Indian cultinal projxrams in school systems, either j)ublic or Indian 
school systems. Many State retpiirements recjuire a j)erson to have a 
master's tlo<rree in ecfucation. What we wind uj) witn are nonrlndian 
educators teachinjj: Indian people Indian cultural j)ron:rams. It is an 
absunlity in itself. r^ 

Main of our school systems j)rovide courses such as auto mechanics 
and pcMindin^out fenders. I know the hif?h school I went to did. I can 
>ee no earthly reason why Indian school systems should not be able to 
accredit or establish as a course, basket weavin*; ami beadinji: and 
various other types of things. So the accreditation problem is a serious 
one. 

Mr. Mkkds. If I can stop you riufht there. F think y.ou have come to 
a point where 1 can make it ariiply clear what I mean \ii\d then you 
can respond to what I am talkinjr about. 

Very jxood; tlioy should teach courses in basket wi^aving and 
lihinkcts and silvoismithy, all of those thin/rs. That is fint*. Hut the 
l)H-ic and fmulanuMital elenuMit of tlie edu<'ation, \vlu»tlu»r it be on the 
rcMMvalioii, off the reservatifvju whether it be Indian controlled — 
which I would prefer to see, if it is on a r(»>{M valion — or non-Indian 
contrnlhMi. has to 1m» to provide the basic finulamental (»(lucation 
that it tnk(»s to cope in this dominant socitMy as citizens of the L'nittul 
State's. 

That is the point I am rtujkinfr. As lonsr as that point is (*lear in the 
rccomnuuulations, and if it is not, I would proj)os(> it be made clear; 
I have no argument. I think it is l>eautiful to have them taught their 
culture and the additional thhigs you would eqmite to pounding out 
fenders and tiungs like that. 

I don*t think a lot of Indian people want to do that. They would 
much rather do a lot of things nearer their culture. But 1 personally 
insist that any education systtun is goitig to have to teach people to 
ro|)c and to J)e jU'oduclive citizens in this society. 
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Mr. Tayloh. I uncierHtand the task force report does in fact, in- 
clude this inininmm certification. 

Mr. Meeds. I began to get a little antsy that it wasn t coming 
tlirough in the roconuucndations; coming through by the staff hero. 

Mr. Taylou. I thmk the major problem is escaping these inflexible 
State rules— 1 think wo understand each other. 

Mr. Mkki>8. Right. And there clearly has to bo some bending of 
the so-called inflexible rules which will allow the kind of thing you 
talk about, teaching Indian culture by people who are steeped in 
Indian culture and may not have a master's degree, may not indeed, 
have any kind of degree. 

Mr. Taylor. As a matter of fact, I would include that basic waiver 
on the basics of reading, writing, and arithraotic. Elmer Savilln, 
chairman of the Quechan Tribe, ran his own electronics store in San 
Diego for many years; he could certainly teach bookkeei)ing but he 
does not have a master's degree in bookkeeping, so some sort of 
system of certifying educators providing they have the ability to 
handle the course 

Mr. Mekhb. That is what edncntion or aeereditation i*i all about; . 
isn't it? 

Mr. Tavi.ou. Yes. But States are horribly inflexible about tliis. 

Mr. Mkkds. I know. I have been through vocational education on 
this. We have managed to make some bending of an otherwise, 
inflexible system. As long as that basic concept is kept in mind, I am 
satisfied. 

Mr. Yates. Let's get back to the money again. 

What is the recommendation of the staff? Is it to be from the Fed- 
eral (lovernment, the Commonwealth or the State? What levt'l? 

Mr. Alkxandku. As I understand it, it is entirely through the Fed- 
eral (u)vernment. The element I was about to get to, and it comes out 
in several places, tribal resources, be it from taxation or what-havo- 
vou, be also utilized in supi)orting education. 

Mr. Yatkh. Would this be an ap})ortionment then between the 
Federal (jovernment and the tribes of the education function? What 
about the States? 

Ms. v^(MrKiRHKCK. I have a few comments. We have a cost analysis 
study of this but I would h(^sitatc to talk about that unless you looked 
at the entire rei)ort. We said what it would cost in ternis of the board- 
ing schools to do certain things, what it wotdd ('ost in terms of title 
IV— tiuit is not in the report, but it could be added. We have aUo, 
Comnussinner Yates, done i\ (!onii)h»le biography of. the literatiue 
survey. If soiueone woidd type it for us. we wouUl be hai)|)y to add it 
to the rei)ort. That was one of yoiu' interests and would be one of 

ours 

I would like to make the point that all of the task force members 
agn»e on; that is, tliere is not any clear polic^y in Indian educatiim. 
And we did i)roi)ose a vehicle f()r getting clear j)olicy and in that 
vehicle we have suggested a way for the tribe and the State to negotiate 
wiih eac^h otlier. Btit tlie vehicle is the method to set standards in the 
l)olicy to deal with things like the accreditation issue and other items, 
and i would encoinage yr)U to look at the |)roposed bill which is a i)art 
of the n»c(umnendation. 

1 am sorry; I did not umlerstaml your question. 
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Mr. Yates. The last question was how will the money to pay for 
the education be derived; from the tribes and the Federal Govern- 
ment alone, or will the States make a contribution? 

?4s4 ScHEiRBSCK. We are suggesting the Federal Government con- 
tinue the compensatory type and supplementary efforts which they 
are* now providing in Indian education. We are also suggesting tribal 
resources be added to that. We are suggesting States in revenues 
generated from tribes or Indian communities fund that money back 
mto thobC areas for use in educational programs and purposes. That 
would certainly take some negotiations that we feel could be done, 

Mr. Yates. What would you do with a situation such as we 
experienced lost year with the Chinle cSchool, where they were com- 
pletely deprived of tax funds? 

Ms. ScHEiRBliijiK. We would look at that v^ery closely. We used 
that school district to project the cost analysis. I happen to feel one 
would have to have a sliding scale where a State and local school 
district on the reservation would not agree to put money up; and 
would have to ask the Federal Government to put up at least 90 
percent of that money. 

Mr. Yates. Won't the ultimate burden fall on the Federal Gov- 
ernment? 0^ 

Ms. ScHEiRBECK. jUnless the Federal Government is willing to 
strengthen itsenfprcement powers, and I am sorry to say I don't 
thmk HEW-irtomg that very well, I think you are correct in your 
analysis. \ 

Mr. YA;rES. What would the States role be? 

Ms. ScHEiRBECK. We found it difficult to say what the State's role 
would be in Indian education. We surveyed all of the 60 States and 
that is included in the final report. We were not able to talk to you 
on that point; it was not clear what they said. I think the Federal 
Government has to decide what its policy is in terms of supporting 
Indian education. Are they willing to go 90 percent in some instances? 
If the State is not willing to put money up, are they willing to say, 
~ yes, Statesyou have got to do it, at least 60 percent of this. 

I think Congress is going to have to look at that very hard. 

Mr. Yates. You are offering several proposals. But isn^t your 
principal thrust a relationship between the Federal Government and 
the tribe and bypassing the States? 

Ms. SCHEIRBECK. We are talking about all Indians in this report. 
We are talking about tribes; Indian organizations. 

Mr. Yates. You propose* bypassing the States then, don^t you? 
Insofar as channeling the funds are concerned? 

Ms. ScHBiRBECK. Yes; but we have proposed an interesting role 
for the State and that role is really in plannmg, in assisting the tribe 
in planning, and information gathering. 

Mr. Yates. How does the State got paid? Out of its own funds? 
This would be the Staters contributions? 

Ms. SCHEIRBBCK. YCS. 

Mr. Yates. Do you have any idea of whether the States would 
approve this method of funding directly to the survey? 

Ms. ScHEiRBECK. I asked that question in the survey and inter- 
estingly enough, many of them said ''yes*\ I cannot quote the figures. 

Mr. Yates. I find that somewhat surprising, I must say in all 
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fmnknc^s. 1 h.ul tlio impression Slates were usmj: fuiuls onpiially 
inti-ndo.l for Iiuiiaii chil.lreti for other than ludiau childron. Now you 
tell us thi'Statosarowilliiif? to forego that. , i r .i ' 

Ms. SoHKiuHECK. 1 am snying in the questionnaire, a nunibcr of the 
.States said tliev would bo willing to go this way. We looked at school 
finaiur fonuulas in a nunibnr of States, and we nskod the (lu.'stion: 
Whv rouldn't Indian education be weighted m the finan.:e plans like 
the'hatidieiipped is? And we got various un.swers from States; but 1 
was al>osur|)i'ispd by the answers. i i i i ♦ i „i 

1 miixht sav in onr puhlic hearings where we ha.l local at school 
superint.'u.len'ts atid s.-hool hoard members tcstifv, I asked t lat 
(lU.'stion. It nuiv have been th.^ au.lience, but they (hd mdicate they 
would be wilUnsi ti) play the role 1 have .Icscribetl. , , . , ^ 

\ Yvn:s. T think that i. fine. But 1 think the legislatures in 
these various States might have a ilifTerent attitude. Do you believe so/ 

Ms. S. HKiKHK. K. I <lon't know, C\)ngressumn \ ates. 1 am just 
begimiiiig to work with the States. I am dohig a dissertation (m this 
subject. So next fall I will be able to answer your question a little 

M^'nIfi-'us Wouldn't it be onsier in terms of funding to bn-ak it 
(lown'int.) two .•ategoiies. In the first is liulinn children on rescrva- 
lion> to whom the KcL-ral (Jovernnu-nt I?';'''^'^"^^^ 
I kiu)w full rcspni.sibilitv for edtication \vath the States holding no 
respon>il.ilitv, unless tlmse <dul.lren are going off reservation to 
'.lools which are .•ontrolled by lo<-al s.-hool boanls. Ihe second 
NNoul.l b.' those .hil.iren who are in the local schoo systenis who 
nuiv be In.liaiis and who may be re(-eiving some supplemental fund- 
in- such as Johnson-O'Malley, impa.-t au , Imlian Ldtication Act 
r^.iherwise, be.->uise they ..re In.lian? Isn't Uuit a cleaner divi.su. i 
so we .-an .leal with not only funding but, with rosponsibility, with 
whether or not there will be liulian control or whether the schools 
are "oiim to bo controlled by local school districts.' 

\N ScHKiHMK. K. I think we were trying. Comnussioner Meeds, 
to >'ive nil Indian communities more of an impai-t, nu)re ot a say. 

Mr. Mkkds. I apree with Mr. Yates. My experience has been 
that States, bv aiul large, ox.-.'pt when they have ''^^'''''•"^^''V" . T 

iUlren in their s.ho.,1 systems, have been verv rehipant to do 
;/i,N thing special f..r Indian .-hildren, let alone furnish tiu' basic educa- 

Tthiuk we'ure dealing in the re.d worl.l here. If we sot tip structures 
they .night to be stru.tnres with whi<-h we have .some conlidenoo 
iinti which will ai-tually work. . , » t i;. , „,„„j„ 

\N S.HEiKMK. K. 1 have to say in reporting what Indian people 
f,,!,! us, the majoritv of noiireservation people lelt-and we sau 
tlu> in the report -the Federal Government has an obligation to 

"'\?;' NlKM.V' l am one of the peonle who h.,s be.m asking f..r much 
innre'.uitn.arh bv .folmson-( )'Mallev. In.lian education, ami other 
i;;,p;„ t pr..L'rams' which indi.ato a tVderal obligatu.n. So I have no 

''t;lt'u gets \.o the point of what is the Fe.Ieral obligation t.. 4,000 
<iiver.e In.lian .•hil.lien in the Chi.-ago sehool svstem whi.-h is a 
.svstcm of 4U0,()<)() kids. Aiul you .lon't use the same kind of mechanism 
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on an Indian controlled school board in Chicago as you used on the 
Navajo Reservation. 

Ms. ScHEiRBECK. What we suggested on that was the compensa- 
tory moneys, only we would use the title IV model for those people 
you are suggesting, the compensatory education money, come into 
the local/education agency but whore that agency refuses to work 
with the Indian parent committee, that the law be amended so that 
the parent conuuittee could receive that money. We do have that 
kind of reconnnendation in the report. 

Mr. Meeds. So that would l>e for the Chicago school system, the 

Everett school system; but foi the Gallup school system you have 

to have another situation? ^ 
^ Ms. ScHEiRHECK. That is correct. ^ 

Mr. Melus. Because of the tremendous impact of Indian school 
children on that system? 

Ms. Scheirbeck. Yes. I would like to correct one thing in the report. 
Two membei's of the task force did not recommend that NCOIE be 
abolished, and that is — it appears in the report. Tho Task Force 

metnb?.r,,.. Mrs..^l4^^^^^^ 4ua4le r€Gomiuenda4 ioiis, i^ecotit- 

mended that XCOIE be abolished The entire Task Force did 
not reconnnend that. 

That was only one monibor, M^s. Miasiazek's recommendation. 
That should be reflected in the recommendations. 

Mr. IiOKiminaE. As 1 gather, some of the thinking pertains to the 
• following: Starting off with the proposition, it is j>ractical because 
you can identify due to tribal reservation boundaries or anything 
similar to that. The element of tribal control becomes a much sunpler 
one to apply, and in that instance., you want tribal control. 
' We have just discussed a variation of lluU with an infinite number 
of variables, which make it difficult to apply one sinii)le structure to 
implement tribal control. And very likely there vou are talking about 
what I would refer to as a spectrum of control ])ossibilities. On the 
far'^end of the spectrum, we may be talking mon* about tho right to 
particioate clue to one's status as the member of an Indian tribe 
through the tribal government. Another form of involvement may 
well occur throusrh pan^nt connnittees or similar entities. 

Is that basically what wo are looking at here? 

Sis. Scheikheck. Yes. 

Mr. liouHHiuGE. The other thing I am concerned a})out is one who 
has spent 12 years in secondary education, the matter of accountability, 
of how one assesses whether the goals s(>t out have been achieved. I 
think tho oth.^r Commissioners have b(en alluding to this. It would 
appear to \;e are talking about tho ini)iit in a circumstance in 
which we not only have a secondary ehMtu^ntary school situation, we 
have those goals which are usually associated with such institutions, 
where there are Indian children. We very likely have added eh>m«>nts 
of what we think i\w goals shoidd include, because thai school in- 
cludes Indian chiKlren. I guess that is another thing we are saying 
here, then. 

The usual goals and expectations that om* would have of a school, 
a public school nuist n(*<'essanly be expanded becausv ihvro iwo certain 
specific and unifjue needs that Indian |HH)i)le have that ought to bo 
recognizeil ui determining where the educational process ought to go. 

82 - ilD— - *ol, 4 lo 
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I think the nmttor of accoiintiibility, nieasiirin}: odWtivoness— I 
want to state from my expt»ripiu»o that this whoU* educatiunal i)roreris 
is in a constant state of flux and change ami recvahiatiuii, nnd certainly 
one of the very pressing issues in all of education right now is 

accountability. ^ ^ ,1 uttn i i 

Where are we gomg? I rather resent the articles "\Miy Johnny 
Can't Read''. It kind of picks on those nainetl John. 

But look at such articles. If one were to pick up the Post from the 
last two days, there is a query about why young peoi)lo don't come 
out of school with a sufficient backlog learnhiK of the kind that will 
help them in running a home, budgeting an.d i)urcluising a home, 
and so on. The pohit I am making here then, perha|)s in a roundabout 
way, is this: the fact that Indian country is still hi the process ol 
determining what its specific educational goals are, how it can best 
achieve those, and how it <;an assess its eflfectiveness through a system 
of accountability itself, is in a state of flux. 

1 warrant what we And this year, and next year, would var>;, and 
in so doing, it would do no more than to reflect what is ocauTing iu 
the total svsteiu of education here in the United States. What I am 
saying Is, the concerns are very legitimate. But we do not want to 
inlpose unreasonable, the expectations in as>essing where we want 
to go m the edu(^ation process. If we do, we are demanding of the 
Indl • country what the United States is not able to achieve yet. 

Ms. ScHEiKHECK. We were extremely (M)n( erne(l and we did say 
in our report no one is doselv paviniz nttenli(m to the quality of 
education that Indian chiUlren are getting. That bothered us very 

As I say, we have proposed a vehicle, that we had hoped would do 
something about this. 

Mr. Meeds. To summarize what I understand of ycnir recom- 
mendations, what we have talked atM)ut >u far, is that Indian control 
can and shouhl be exercised in on-reM»rvation nonmiblici ^('h()ols; that 
Indiati ini)Ut can be exercistMl on oir-reservation punlic schools throngli 
advisory groups who have some iiilluenco on th(» exju^nditure (»f 
Federal' funds which are utilized for supplementary and compensatory 
])rograms. 

Is that an accurate statement? 

Ms. ScHEiHHECK. 1 think as far as it uoes that is an accurate 
statemi^nt. 

Mr. Meeds. How would you t\\i>h it out a little nua-e to ht at 
least the conversation we have had so far? 

Ms. S(4iEiKHECK. 1 think tlu> other thinu^ W(^ are saying in nnr 
vehicle is we would like tin* tribes and the comnnnutii^s, and we are 
defining community control a> lower than the tribal (ouncil— we 
are talking about t'lu connnunities— ami we are saying in a number 
of those communitie>, tlie tribes, the c()mmunitie>. and the States 
sl.ould have a wav to neirotiate with each other for public school 
svstems, not just a HIA system. That i> a part of the vehicle, that 
kind of elemetit. 

If the tribe and the conitnimity ()i)ts not to do tlnit, they would 
stay with the BIA system. So we have added the nvw dunenMon of 
moving hito the public, schools if the tril)e> and Stat(»" — 

Mr.^NlEEns. One i[uestit)n 1 have not covt^red m) far. What are your 
^ aalrecouimendatitms in this chapter with regard to boarduig schools? 
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Ms* ScHfiiRBfiCK. I would have to say the task force was divided 
on this question. 
Mr. Meeds. Have you read, Helen, this chapter 15? 
Ms* ScHEiRBSCK* I have not seen it. 

Mr* Meeds. Are there other people who can respond to this? What 
recommendations, u any, are made with regard to boarding schools? 

Mr. Alexander. Th(^ primary thrust in tms chapter at the moment 
on boarding schools, comes from the finding on Task Force Five's 
parti that there is a substantial problem in the way that boarding 
schools, at least some boarding schools, are being utilized. The manner 
and form of the curriculimi of boarding schools are not geared to the 
population the boarding school has; which means children in some 
boarding schools^ are sent there because they may have educational 

{iroblems, they may have behavior problems that may require special 
earning skills, they may require certain psychological techniaues and 
so on. The curriculum of the existing boarding schools are not aesigned 
to deal with the particular demography of the students that many of 
them are in fact getting. 

Boarding schools along the lines cf the report, and to the extent 
they are to be retained, and some of them may need to be retained, 
some of them be geared to the social education schools to meet the 
specific problems that are being identified. 

The task force goes on in its report to indicate where possible 
boarding schools be turned over to tribes and indicates in its survey of 
boarding schools, that in fact, some of t^ft-jpopttUiUons — for Navajo, 
Hopi, et cetera — might in fact, suppj>rra schoolsjH^ein within the 
reservation, and there be a movpmMCt away from the Doto?ding school 
to special schools to turn over^ro the tribes. ^^-^ 
That is the direction we h^e adopted also. 

Mr. Meeds. You are su^sting that the curricula of off-reservatio^^ 
Hoarding schools is an e^cational curricula and many of the young K 
pet>{^e who are attending are attendmg not primarily because of % 
educational benefits, J/ut because they may have social problems? 
Mr. i^^u&x^:?mfiaJOr special education problems. 
Mr. Meeds. Or special education problems. And what we need to do 
is redesign the role of the present off-reservation boarding school. 

Mr. Alexander. At least some of them. There is some substantial 
Indian opinion out in Indian country that at least some Indian 
boarding schools serve very useful roles, but that you almost have to 
define the practices of that particular school. 

Mr. Meeds. And the use of on-reservation schools, boarding or 
otherwise, be increased to ])revent young people from having to be 
sent long distances to attend off-reservation schools. I am kind of 
glad to hear that. That kind of matches my own experiene*^. 

Mr. Alexander. To cap that, when we were talking about^uyen^ 
dilinquet)cy for a brief moment before, in effect what has hapjyehetl, 
given the hiatus of juvenile services, the boarding schools have been 
used in some cases as a dumning ground. 
Mr. Meeds. Are there furtner questions in the field of education? 
Mr BoRBRiDGE. I am confident that this has been done, but I 
will ask anvway. I assume the effectiveness of the off-reservation 
boarding school situation has been assessed as to its impacts on the 
family^ social structure, mental health, and such other measurements, 
and with respect to some of the other unfortunate consequences that 
occasionally occur; is that correct? 
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Mr. Alexander. Tliore U n theine that runs through the removal 
of an liulian child froniits home tind its cultural and social impacts 
on the child and the family remaining at home. 

Mr. BoRimmoE. Does the report comhient as to whether these 
matters which seem so vital to the overall health of hoth the family 
and the indivitlual child have been adequately met or somewhat 
inadequately, or very inmloqiuitcly or how does the report gauge the 
response to this need? , , i * 

Mr. Alexander. The report, or at least some of the task force 
members are strongly ojjposed to the way many of the existmg 
boarding schools are operated. The comi)onent on boarding schools 
is a fairly straight, nonemotionally written chapter. There are other 
reports we are familiar with which carry out the theme you are 
talkuig about in boarding schools. It is a fairly straight kind of report. 
The whole report is noncmotional. . 

xMr. Whitecrow. After all of this discussion, nni I correct m 
this understanding we are laying the groumlwork here to allow 
Imlian-controlled schools on reservation ' areas to he the guidmg 
lit'ht, to be the e(hicationarprogrhms oh ToseTvati^^^^^ 
understand in task force 5's report, they are recommending no 
further expansion of off-reservation schools? 'J'his woidtl be schools 
such as .lones Academy, the Eufala, Seneca Indian School, Riverside 
School, such as this, in the State of Oklahoma. Also, am I correct 
in understanding a comj)ensatory type educational ])rogram siich 
as special impact, title IV, the Indian education lu-ogram, the Indian 
Education Act, Johnson-O'Malley moneys, will be fumieled through 
the tribes with those public educational facilities autl negotiating 
with tribes for the funds to fulfiM obligations to their students? _ 

Mr. Alexander. On the three points as I understand you raised 
theiu, the general thrust is for Indian-controlled srliools. \\e, as a 
staff,' in this document have not defined that as to whether or not 
that means separate entities within the tribal system. 

If vou would go back to our discussion of tribal goveninient and 
tni-t! our general thrust wouhl be those are tribal dccisums as to 
whetiier thev set up a separate situation or whether that is under the 
tribe 'I'he task force's view is there sliould not be an expansion of the 
negative coiuponents of the existing system; that you should not 
expand those boarding schools and those institutions that serve as 
dmupin'^ grounds. Hut there should be where \hn>v schools— if you 
want tolake the Alaska situation for a nu)iuent. 'I lere may not be any 
other alternative. 1 don't know whether there is or not, other than 
boanliu"- ?«ch<)ols that wntdd need to be expanded. . 

Vou have to take a stron<r look as to whaf, in tact, ti.at scIuk)! is 
doin" in terms of curriculum vis-a-vis the stu.lent population. 
I think that is the major thrust and not expaiiM<m. It really comes 
out of the criticism of the schools that are not functionnig 

approiiriatelv. , , , • -^i • 

Mr. WmTKriUjU-. Are we leaving that a-pect of planning within 
the educational department of this new n'ccmmcnded agency we are 

then looking at? , „ , , ... 

Mr. Ai.EXANDKu. Thiu is what the task force has dono. V,(\ as a 
stidf. have not taken a position as yet as fo whether it sliould bo a 
separate corporation, as the task force liiis recoiiiiuen.led, or wheilicr 
or not it should come within the purview of an iiulependenl agency. 
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Our view was to wait until the independent agency thing waa 
flushed out* 

Mr. Whitbcrow* So we have more work to do? 

Mr. Albxandbr. We, as a staff, have not taken a position on what 
the physical location should be. We are recommending discussing 
what the policy should be. I am not^ure I remember your thirctpoint. 

Mr. Whitbcrow. Indian education. Impact moneys. 

Mr. AIaBxandbr. I think our thrust is to the extent possible, and 
certainly in the tribal situation, that those pass through to the tribe 
and that is a tribal negotiation uecision. Helen's task force sets up a 
mechanism of how the tribe would interact with the county system or 
the State system. 

I am not sure what are the various different kinds of mechanisms 
that would be necessary for the urban and rural setting where there 
is not a tribal unit ^at needs several alternative type recommenda- 
tions. 

Mr. Whitbcrow. I can see the possibility of a Colville member in 
Florida; a youngster in public school in Florida. Then how do we 
provide reimbursement to that school for that one tribal member 
attending^ that particular school district? 

Mr. Alexander. I don't think the staff has a unified position on 
this, You suggested earlier that the funds flow through tne existing 
tribes. There are a number of problems with that approach. 

I think Congressman Meeds' suggestion of a school svstem that may 
have several hundred different students who are members of different 
tribes, that is what I meant when I said perhaps we could come back 
,and recommend a number of alternative systems to deal with the set- 
ting where the particular Indian child is away from its tribal residence. 

Mr. Whitecrow. One of the inequities I see in the Johnson-O'Malley 
program, as an example, you must have a 10-percent enrollment that 
meets one-qi tirter blood requirement before a public school is iligible 
for those funds. 

Mr. AiiEXANDER. Oftentimes, we neglect in these discussions the 
other Federal programs that should be dealing with this. Johnson- 
O'Malley is a specific program and we all focus on it. But title I 
moneys that pour millions and millions of dollars into school systems 
that are supposed to deal with special needs, 1 don't think a'scliool 
system should escape their responsibilities under either title VII 
moneys which are bilinfjual, bicultural moneys, or title I, ESEA 
moneys which are mone^^s that go for general target poverty popula- 
tions. The Indian cliildren in those areas being counted for those moneys. 
It is an easy out for a school *^ystem to sav we don't have eno\igh. 
But the}* are getting money which could also be utilized for special 
Indian programs, and that has to be focused in on. 

I think that is whnt Helen is in part referriiKf to when she says 
OCR at the Department of HEW is not as effective as it should 
be in it$ overview of how title VII moneys and title I moneys are used, 
not to mention dropout funds under title VIII. There is a significant 
Indian child dropout T)roblem. 

Mr. Whitecrow. Today we have Indian parent councils function- 
ing under the Indian education program that are not responsive or are 
unable to be responsive to delivery of these special money programs 
to the students of those schools because in many instances, irate or 
radical type superintendents, functioning in those school systems, will 
not be responsive to parent councils. 
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Mr. Alexander. That U back to what I said before. That whole 
ailvUory council notion in the education arras always a serious 
problem in implementing sufijrestions. Helen's bill su^^ests where an 
advisory council is not able to jret sijrnificant inputt here should be a 
tri^jTirer mechanism that puts those projrranis tnrou}?h that advisory 
council to {^ive them some clout. That is one alternative; there may be 
others. 

Mr. Whitecrow. If this money could be funneled throujrh the 
tribal government, that ^overnnient would be responsive to that 
parent council. 

Mr. Bruce. I wonder if we cannot proceed Nvith the recommenda- 
tions that are made, and at our next meeting {ret back to some of these 
thinjrs snecifirally. I have a lot of questions in my mind ; like, why the 
hell abolish the national Imliau education system^because they don't 
like the iieople? How do you ^'et aroimd to making? that thing work? 
I think there is a need for it; a lot of other thiiip, too. 

I would like to move alonjr and sufrjrest weather {rive the staff some 
{ruidelines for coming back to us or some specific things that gives us 
also an opportunity to deal with them and have some questions and 
get the clarifications. 

Mr. Meeds. Would you like to proceed now vnth the field of lieal^ 
and let us deal with your recommendations? If yoii would direct 

to the page ^^^r 

Dr. Zell. I would ask the commissioners to turn to ft»i*^9 oncel 
again. \ will repeat this for the record. i , 

Again, at the time task force 6 and task forre 11 submitted their 
report , the Indian Health Care Imiirovement Act had not passed 
Congress, so there is no in-depth analysis of that a(»t and its impacJt 
on heal'ih care services to Indian people or how it will affect the health 
status ,>f the Indian people. 

Mr. Meedh. Does that mean you are going to eschew any recom- 
mendations at this time? 

Mr. Ai.EXANDER. There was a meeting with a number of the top 
a^encv officials at the IHS this past week. It was their position, and 
they had read the task force six report that most of the nroblems and 
recommendations identified by task force six were cure<1 by that act. 

I am not convinced that is necessarily true. What we have asked is 
that the findings, whi(*h are identifications of ])roblem areas, be 
adoj)ted, if you will, or a(Ulressed by the Commission and that we 
come back after being able to do a detailed analysis of the potential 
of that act a«rainst the recommendations of the task force. 

Wo think it would be precipitous to analyze the hisk force report 
when there has been major congressional action in this area which the 
task force just did not considei. 

Mr. Meeds. So you would, at our next meeting: on January 6 and 7, 
be prepared to present recommendations for the Commission? 

Mr. Ai.EX.WDER. Exactly. 

Mr. Meed.s. If there is no objection, we will pass over health until 
then. 

Tr. Zell. Mr. Meeds, what we plan to present are a few of the 
findings that a ciirsorv analysis of the act are not covered by that 
act, problems that have not been addressed. Wo would like to bring 
tnose to your attention. 
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One of the major prol>lomi9 Indian people have identified 

Mr. MfiEDS. What page are you on? 

Dr» Zell. I Wis j?oing to give you a cursory analysis. One of the 
major problems Indian ^pl6 a^s well as State health care officials and 
IHS omciaig htfve idontifira; is an area of confusion that exists, that 
is IHS. It has never been clearly delineated although lUS is the 
primary health provider for health services to Indian people. 

The States act on this lack of definition by sa;)ring that IHS i9 
resfmnsible to provide health care and to be the primary provider of 
health care to Indian people, and in response to that they refuse 
service to Indian people. 

Mr. Mfifios. You make that distinction between on-reservation and 
oflf-reservation? 

Dr. Zell. We found instances of State health agencies refusing 
treatment to reservation people or Indian people in urban setting 
where an Indian Health Service hospital or faciuty may be. too far to 

§0 to in an emei^ency . The State would tend to say go am»tner 50 miles 
own the roa<i and get your treatment. \^ 
We think this is an area that Congress must take som^ action to 
clarify both for the Indian people as well as for all of the health care 
providers that are responsible for providing health care. 

Mr. Mebd». I think we did address that question in the Indian 
Health Care Improvement Act insofar as, at least, these people may 
be eligible for medicaid or medicare. Now when you have others who 
are not eligible for that, that does present a different problem. 

Dr. Zell. Ther§. would seem to remain some unclear area. In our 
meeting with IHS officials, they felt they did not want to become the 
primary health provider to Indian people, and in hearings we heard 
the opposite from Indian people. 

Mr. Alexander. This also gets in a peripheral sense back to the 
notion of the Federal Government's role in discrimination in the 
delivery of health care services where there is eligibility along with 
other citizens to Indian people. 

The task force was rather weak in its supporting documentation on 
the fact there are patterns and practices of discrimination, but one 
can certainly point to other studies which document the pattern and 
practices of discrimination — and the litigation that has occurred. We 
may have to make specific recommendations for more effective 
remedial action in this area. 

Dr. Zell. Other findings of the task force, I might point to, although 
they did not feel it was their nosition to draw conclusions, were 
numerous findings relating to the management of Indian Health 
Service. 

When we interviewed just last week with the Indian Health Service 
officials, they did not seem to feel there was any problem necessarily. 
Yet, when you look at the administration of services as well as the 
organisational set up, it seems clear there are management problems 
and those problems result in insufficient delivery of health care to 
Indian people. 

Mr. Meeds. I have a question which relates to all of the task force 
reports. They are all available now for Government printing, are they 
not? 
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/ Mr. Alexanm)Er. Thoy have all been sent over to GPO for printing. 

/ . As 1 mulerstand it, it will not be until January 1*2 when all, in fact; 
^are off the presses and available. 1 niiglit point out the vast majority 
of those reports went over the very first part of September. It has 
been a tedious process to get them through. 

Mr. Meeds. My reading of the Health Task Force report, at least 
to the summary of that prepared by the staff and our own staff, in- 
dicated positive information, conclusions, and other information on 
the whole question of drug abuse, alcoholism and mental health. 
My general question to you is: Do you have the resources; the time 
and the staff, to put together for the final chapter here, a compre- 
hensive set of recommendations with regard to those subject matter 
areas? 

Mr. Alexander. You are looking at the staff that can answer 
that. My conclusions in reviewing this re])ort were much the same as 
your staff arrived at, and that is the incidence of alcoholism and 
suicide, and those problems being indicittors of mental health problems 
,are so major and so serious and Indian people point to the problem 
of alcohol as being a major problem and of major concern to them. I 
think thi^ Commission report would severely suffer if we did not 
try to cover those areas. vVe are going to put intense effort toward 
doing so. 

Mr. Meeds. Very well. Are there further questions or further 
comment on the health section? 

Dr. Zell. 1 would like to put a bottom line. Many measures have 
been taken under the Indian Health Cnre Improvement Act to drnw 
in tribal hiput, to allow tribal health authorities to slowly take over 
health services, to allow tribes to determine whether tliey want to 
take over the <lelivrry of health services to the people livuig on 
their reservations or surrounding their reservations. 

We want to emphasize all of these programs or any findings and 
recommendations when they come up relating to alcohol and drug 
abuse, mental health progranis. There is a strong feeling they should 
be tribally oriented and the Indian i)eople arc the ones who can best 
approach curing their problems. . 

This would also entail brinpiig medicine men more into the de- 
livery of he-.ltli care services. '1 he task force report calls for an Ameri- 
can 'Indian Medical School, over wliicli there is some debute. But 
the incorporation of Indian T)eoi)le into the ])r()cess, the health nrocess, 
is of criticial ini])ortance ancl that is one thing we have lieanl through- 
out all of the task forces. 

Mr. Mkeds. If yon read the records of the hearhigs and markup 
of the Indian Health ('are lnii)roveni(»nt Act, yon will note that 
our effort to put hicreased enii)hasis on Indian niedieinc* men and on 
establishment of an American Indian Medical Stihool were somewhat 
thwarted b3' the l(»gislativ(» })rocess. 

Are there further questions or observations by menbers of the 
Commission or the staff with regard to chapter 9? 

Mr, Alexandeu. There are two areas in chapter 9. The first I 
mentioned to you before, which was the child placement issue. I (lo 
not, at this jxiint, conceive of us going beyond what is contained in 
the ilrafl we presented to you other than for a text disc usi^ion. 
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The thrust of those recommendations are to beef up tribal systems in 
placement to give the tribe the right of intervention in off-reservation 
settings. So at least there can be tribal input into the decision, as to 
what nappens to that child, and to functionally expand the tribal 
setting for jurisdiction of the tribal court over the child placement 
issues. 

I think the evidence we have collected is very clear. It is a very 
significant national problem, both in adoption ana in foster care. There 
is something beyond the good faith of the States. There is evidence 
that some 'States — and I use the State of Washington as an example — 
social services have made significant efforts in the past 5 years to 
increase the placement of Indian children in Indian homes, Ho\yever, 
they still have an 80 percent non-Indian placement of foster children 
and that is an improvement over a few years ago. That is the direction 
we are moving in» 

Congressman Mbbds. May I make a suggestion with regard to your 
statement on page 5 on placement? As in other instances, we should 
recognize the wrongdoings of the white society against the Indians 
for lo — these many years. But we should also recognize that assimila- 
tion has not been the. only reason for placement of Indian children in 
non-Indian foster homes. There are some very fine people out there 
wl)io feel that they are not trying to assimilate anyone; but that they 
aria trying to provide good homes for children. To say riffht off the 
bat th*at assimilation is the only reason for placement off the reserva- 
tion is, I think, an overstatement of the case. You might indicate 
there are some good but misguided people who have had other reasons 
for this. 

/ Mr. Alexander. -One of the things we do point out, and I agree, 
ihere have been throughout the whole social service mechanism of 
private and i)ublic, good faith efforts, that have had negative effects. 
[There is a serious lack of echication. A serious, serious lack of education 
of people operating in the social work, psychiatric, et cetera, and 
police work that generally get involved, end up removing Indian 
children as to Indian culture standards. 

The assumptions are so often, sometimes from good people, com- 
pletely negative. Some of the litigation cases are absolute horror 
stories. I know Commissioner Deer could give case examples, and I 
could give case examples all day in this area if I needed to, 

Ms. Deer. Can you tell me if any of these materials, have ex- 
pression of opinion by various professional associations? For exanii)le. 
the Association of American Indian Social Workers, the Association of 
American Indian Physicians, the Indian Lawyers' Association? I 
think all of these topics are of crucial importance to us as Indian 
people, but we do have these professional associations and I certainly 
would be interested in hearing what their assessment is of the various 
findings in these reports. 

Mr. Alexander. The only one I am familiar with in terms of this 
specific component, has to do with a number of professional social 
worker organizations that *ire running programs narticidarly in the 
bay area and other places. Most of that nas been problem identification. 

To go back to what has been decided yesterday in sending tliis 
report out in draft stage to people who are, in a sense, parties o£ in- 
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ter€st, those are cortainl^ people that this component of the report 
should be sent to for their comments. 

Ms. Dbkr. I would hope this would be done. 

Mr. Taylor. With respect to this child placement, these recom* 
mendations are founded around a child placement group in the State ^ 
of Washington. 

Mr. Albxaxder. The recommendations have been submitted in 
the Congress proposal last August. They track a piece of child pltfce-. 
ment legislation that has been worked on for several yeflrs. The 
National ^sociation of American Indians in New York tias been a 
leading group in this field. We have worked closely with them. 

Mr. Meeds. Further comments or questions on chapter 9? 
' Mr. Alexander. There is one other area— corrections. We are in 
the same state with the corrections as we are with juvenile deliquency. 
In Task Force 8, Task Force 11, it was mentioned other task forces 
in i)assing said, in effect, this is a serious problem. There are not in 
•our files, sufficient materials to make specific recommendations that 
come from the task force. There are, however, a number of inde- 
pendent materials; we would like the opportunity to go back and look 
through whatever we can, to see what we can come up with, some 

Proposed recommendations. The one thing that needs to be said, 
think, at this point, is there is a significant feeling in Indian country 
that it is a substantial and major problem in the treatment of Indian 
prisoners in both the State and Federal penal institutions. 

Mr. Meeds. In the absence of any objection, the staff .will be in- 
structed to go beyond the task force reports to try to ])rovide for the 
Commission recommendations in the field of corrections. 
Mr. Alexander. We will try. 

Mr. Meeds. Is there objcjction? Without objection, so ordered. 
Are there further comments or questions with regard to chapter 9? 

Thank you very much for your report on chapter 9. I thmk we 
ought to (iiscuss among ourselves where we are going here with regard 
to tomorrow and beyond that. We still have six chapters to cover. 
^ I would at least like to be excused at 4 o'clock today so I can get 
some work done in my office also. 

We will meet tomorrow morning in room 1114, Dirk^^en Senate 
■Office Building, at 10 o'clock. 

The request today is for the request for the extension time. 

Mr. Stevens, ^ir. Chnirman, vesterday Congressman Meeds 
made a motion, seconded by Commissioner Dial, and passed unan^* 
irjiously, to permit the' procedure which Indian^ tribes and organiza* 
tious, non-Itt^:ans, or anyone of interest could respond to a first 
draft. That first draft being due on January 6 and 7. We will put out 
a notice on that. 

I brought this up, because if we are going to have these various 
people resi>ond to the first draft, it would necessitate a possible ex- 
tension. And, yesterday at the Commission meeting, the Com- 
missioners discussed the possibility of an extension of time. 

Mr. Meeds. Enlighten us all on the present legislative da^es. 

Mr. Stevens. The present schedule, under the legislation, reads 

fenerally, the final Coihmission report must be submitted to the 
^resid^nt of the Senate and the Sneaker of the House within 6 months 
after submission of the final task force reports*. February 18, 1977 
*would be the latest submission date possible. 
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If fts we (Uscussod yesterday, a 80 or 90 day extension were granted, 
the final report wotdcl be submitted April 18 or May 18. On the basis 
of ConRressnian Meeds' motion, we worked out a . schedule of what 
it would take to accommodate the review of the first draft. 

Then yesterday, the Commission approved a meeting date of 
•hmuary 6-7, 1977, at which time the first draft of the text and the 
snecific roncUisions and recommendations would be dealt with. 
'I hen under the motion, our staff would make revisions and the 
printed final draft would be mailed out by at least January 24. We 
would need at least 2 weeks for revision, printing time, and time 
required for mailing. People who are present here the Connnission 
mude a point of the fact they did not particularly want to have a 
luntriuK. Thev felt sinre neopie had task force reports to deal with 
that if they had the final draft, it would be far more significant to 
rcinunent on tho first draft. In their minds, that would be better 
Uian a heanng. 

We were also directed to categorize the comments as they come 
back. Tii^n we would append them at the end of the final Commission 
report. 

With a Febniary 23, final date for acceptance of draft comments, 
the Commission analysis of comments and appropriate revisions of 
tlie final draft and Commission approval for the report to Congress 
wotild take place approximately April 16. 

Then the final Commission approval would be May 28, 1977— that 
is on the basis of the 90-day extension. The life of the Commission 
would pot be affected, in jthat it still would end June 30, 1977. 

Mr. NIeeds. Would it require additional funding? 

Mr. 8TEVEX8. It might possibly. We could use fewer consultants 
a!i<l make some savings, but it probably would not be enough if we 
extend the Connnission that far. We will need additional funding — 
not be a large amount. 

Mr. Meeds. Could you give us some idea of what amount of addi- 
tional funding would be required? 

Mr. Stevens. Approximately $26,000. 

Mr. Meeds. What will be necessaiy then will be le^slation in the 
verv early days of the Congress extending not the lifetime, but some 
of the dea<ilines within the lifetime of the Commission? 

Mr. Stevens. Yes, sir. 

Mr. Meeds. I can only sneak for mvself, but in view of this addi- 
tional process, which I think is a gootf one, of circulating the re|)ort 
and getting comments on it from the field, almost all of which time 
would be required to get the thing out; to wt the comments back; to 
give them meaningful consideration, and then j^repare a final report. 

I wouKi personall V be prepared to support this m the House and I 
ain sure Senator Aboure;sk is prepared to support it in the Senate, 
^'ou nnist realize, however, we are only 2 of 635 and that might not 
happen. In the event i^^ does not, we should have an alternative plan 
which we could follow in the event we are no* successful in passing 
tliis legislation. 

Do any of the Commissioners have comment on the extension? 

Woidd someone care to put the new time schedule with the recom- 
mendation that legislation be sought to fulfill it, in the form of a 
motion? Do I hear a motion? 

Mr» Whitecrow. Mr. Chairman, I so move. 
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Mr. Bhuce. SoromkMl, Mr. Chairman. 

Mr. Meeds. The formal motion is that the deadlines within the 
life of the Cpnimisfiion^ be extended to provide for a Connnij^Hion 
meeting on a first draft markup for January 6 and 7, 1977, staff revi- 
sion'5 by January 24, wliich will provide a first draft which will be 
mailed to concerned persons, who will have 30 days to comment, 
brings us to February 23. That after that, ami until Apnl 15, there 
will be C\)riUtjission analysis of the couinients and revisions such as 
are nec^essary or voted, and a final deadline for the submitting of the 
final report to May 18, 1977. 

The Chair will put the question. All in favor of the motion of the 
Commissioner from Oklahoma, sijjnify by saying **Aye." Opposed, no. 
The ayes have it. The motion is earned T 

Appropriate legislation will be sought to carry into effect the new 
schedule. 

Axe there further shonkeeping matters? 

Mr. Dial. As it stands now, we only have one date on the schedule 
for meeting, January 6-7? 

Mr. Meeds: By its nature, however, there will be an additional 
one sometime after April 15 — e.xcuse me, sometime after February 2^. 

Mr. DialT You cannot establish those dates now? We will set 
those dat(>s on January 6-7? 

Mr. Meeds. Right. If possible, yes. I doubt if we will have our 
legislation passed by then. 

Mr. Dial. But it won't hapj)en before then? 

Mr. Meeds. No. 

The next order of business will be tlie question of resources. Erni»^ 
Stevens, chapter 8. Ernie, wuuUl von give us i\ quick overvi(»w of the 
subject matter covered? The task reports included in chai)ter 8 and 
the major recommendations of the rei)()rt. 

Mr. Stevens. The <ul)jer'ts covered are econonuc development, 
natural resounu^s, si)ecitically Innus, land al•(lui^itiou jmd consolida^ 
tion, a utilization of tribjd liind^, the special problems of allotlPK^, 
land leasing, aJrri^MlItu^^ atul pTaziiijr, ft>rtv-i iuana}X(Miu»nt, fishtTit 
minerals, and ncmrenewable resoiu'ces including minerals, coal, oil, 
enterprises, including: private^ ent(*rpris(»s. joint ventun^s, tribal 
enterj)ns(w^ resource hivcntories, environmental impacts, water rights 
includin.ii: trust respou'-ibilities, lJuulin^^ fishin«r, trapping and gathcr- 
in»r rif^hls. Taxation. 

Tlu >ta(r rccoininiMuU tlic sr^ction on r(»-nurcc< and the entin* 
sui)jcfl matter with it^ a'-eninpauv in^ tnpifv a^^-i^rned to la^-k fon-e 7 
\w n^cvaluaterl, n*(»rtrani/.rd r'lui proeiiied airain foi* c(in>i(lei-ati(ni it 
the ( 't;:iuni>si()n miu^iiiLMn .Ihuk.M'v. T1i<» Ta^-iv Fon-e Report did not 
collecii\(4y |)Ut its in v*e>li|iali<»u into a proper ln>lorieal economie 
context. 

Mr. Mkkds. What ta^k fon-e (l(»e< that eover? 

Mr. Stevens. Ta^k Un'i-v 7 nrcdofninamly, Althtrnjih then* we-- 
input from the jurisdiction ta>K forw and task forcr* 1 al^o ta-k 
force 9, and ta<k forc<' o?i tritu.l t:<»N (^rnipcnt . 1 felt tlw» tindinir^ 
-hould hav(» l)e(Mi put into a la»tter hi^torieal. if not cultural, context. 
1'ho ta>k force did not >ul)-tantiaic^ its findinjrs throufrh the infornui- 
ViK.n p:lean(»d from it< (v\t(»n-ive .-Itt» visits. In other words, it did not 
t.d)ulnte its report nor did it U'-'o the major effort of the report, whi^'h 
was to nudvc site vi>ils on IV2 reservation^, ^'el in the text of the final 
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r*»port, it noi use that infornuition as a frame of rofcronro, nor did 
it take the opjmrttinit v to prove it. It did tit)t deal with either luaii- 
power or housiiifr whirh were speeifieally assisrned to task force 7. 

The task force did not successfully complete its assignment, because 
it omitted recominemlatiom. Tlie reconimeiuUitions have been eon- 
spictioiisly missing. They seem to have been unceremoniotisly dropped 
or •withdrawn, since there ap|)ears to be a i)attern of stiidiouslv avoid- 
ing the recommendation after arriving at a eoiieUision, 

It started out by stating issues and eoming to conclusions and then 
it jnst stopped there, 1 felt there were sf)iue recommendations some- 
' where, but they were not turned over to us. 

Task force did not utilize the significant Indian opinion alreadv 
published. Also, I would have to say in def(»rence to tht* task force, 
that the files were not rt*aliy orgnnizetl as well as they could have been! 
The gaps are ui manpower, housing, conununit y development, water 
rights, forestry, fisheries, minerals, land resources, infrastructure 
education, and examination of income and its distribution^ 

Mr, Mkeds. What ek* is there? 

Mr. Stkvkxs. a couple ()f things. Th(» report is too inconsistent to 
provide a basis for considoration, Th(*re was a short, ratlier well 
written section at the end of the rejmrt put together by IVter Mc- 
Donald. But it does not n^late to tlu> re>i of the report.' It is an ai)- 
luMuiix. On that ba>is, I have asked tip.' Task P'tu'ce specialist whv 
they did not bottom line their (iuestiorm.'drc. 

I have asked ono of the attorneys to see if >he will finish that section. 
It isn't going to take that much. 

S(»cond, I have retaineil an economi-^t who is going to help us int(M- 
pret data. Sh(» and Kay Cn)etting. Chuck Pi»on(» and 1 can come up 
with a good rept)rt bv January. We have gleantMl some findings from 
their text, and from that wo have itemized 10 things. That is j)age ;hi. 
^- The first i-: Congn^sK slicndd a<ldn»ss additional ai)i)roi)riations, 
including provisions for loans and etjuity capital, througn l)oth exi^^t- 
ing and new legislation for the f>urposi» nf artpiirimr and consolidating 
formerly owned Indijin lands within the t*xterior bounds of tlic rescrva'^ 
tirm in ord(»r to provide for the economic siabilization an<l futurt* 
self-development pot(Mitial of Intlian tril)e>. 

The second is: Congress shouM nuike pr<n'ision for the removal of 
legal obstacles to the full utilizaticm of Imlian lands, and j)rovide for 
the alleviation of the spcH'ial problems of alloltces; that is, purchases 
of fe(» and^ allotted lands. <'onsoli(hition of nudliple and fractiomited 
heirships, improvement of tribe's aut})oritie> over the Secretnry of the 
Interior's discretion, nunoval of laws wliich obstruct (*xciumgcs of 
binds and 'or sales of interol to altollees, j)os>ible reasonahh* restric- 
tion on inlieritance, et cel. .a. 

^Three: Land, agricultnre, grazing; lea>ing and forest manag(>m<'nt. 
We have no n»conunendatit)ns at tins tim**. 

Four: Nonrenewable resourct^s, minerals, coal, oil, et cetera. We 
have no reconuuendations at tlii> tion*. 

Five: Knterprises. privaus tribal, joint venture. No recommenda- 
tions at this lime. 

Six: Th(» Ct)ngre-.s shouM provide for tribal goV(»rnnu'nts to receive 
adf(juate fun 1> and tcM-l nicai a>sistanc(» to mon» n^adily pn^pare 
themselves tt) develop tnhal natural resource iiiveiitories, copf» wiili 
environmental problems, water use an 1 di>j)utes. Tribal control of 
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tliese technical capabilities is essential to allow for long-rango plann 
to lievelop a stable economy. , . . mi 

Seven: Water rights. No recomnientlations at this time. Ihere 
was no water rights report. There was one appemied to the juris- 
diction task force, which for some reason, they did not think was 
completely adequate. 

Eight: Hunting, fishing, trapjiing and gathering rights,, which 
inclmlos treaty rights. State iuteresi-., trust relationships, role of 
Federal courts'. No recommendations at this time. 

xN'ine: Ta.xation: Federal, State and tribal. No recommendations 

at this time. — . . , . , « . 

All of these were viewed from thtHontext of the income they would 
generate for economic development. \ , , j « 

Ten: The Commission direct tlie sf^aflf to pursue further study and 
analysis of e.xisting questionnaires, spefeial rejjorts, and other available 
data. An examinatiim of such material an(l reports will include: (a) 
an evaluation of the 32 tribal economic questionnaires secured by 
task force seven; (b) an evaluation of snecial tribal reports on eco- 
nomics and natural resources, that is, Northwest Affiliated, Crow, 
Standing Kock, et cetera. , . , , 

I might add, there is a special fisheries and forestry report commg 
in from Guy McMinds and Frank Archambeau and Walley Heath, 
which is in final draft. . 

(c) An evaluation of existing and extensive hies on economic 
development and natural resources whi(!h has not been utilized as 
yet. There is a rather large file and bibliography on this particular 
subject. Most of those subjects are very well documented and at this 
time, well oigani/etl. . ^ l • 

fd) Pending studies in contracting, budget, i)lannmg, fisheries, 
and forestry will be received no later than December 1, 1976. 

(e) An evaluation of e.\isting economic and land data is presently 
being prepared by staff. , i ,^ r i 

Congressman Mekos. What you are telling us is, you don t leel 
at this tinw any posture to make your major recommendations 
be('au>e of the ina<U>quacy of the task force report? 

Mr. Stkvkns. Yes. sir. , . i r r i- 

Mr. Whitkchow. Krnie, can you give us any kmd of feplmg as to 
whv this task force did not complete its work? li.';se people we 
selected for that j)arti(nilar activity were in our opim mi, at that 
time, most qualified to do a job. Why ditl they not do then- job. 

Mr. Stkvkns. 1 have no reason to chaniie my judgment of them. 
Thev are three of the more able people in that field. Peter McDonald 
i.s chairman of the Navajo Tribe, lie did put .something together 
Also. 1 think the recommendations are inLssmc;, but nobody will 
admit it. Vou can just read the report and tell that something is 
niis^ing. For people who were talking in the beginning of the report 
about bein<: scientific and all, the text of the report makes liberal 
use of "if one may assume" ami so on. There is something missing- 
there. I do not know why it is missing. " ^ . 

Mr Whitkchow. Mr. Chah-man, this past summer I took it upon 
nivself to do a little preliminary work in this specific held. 1 came 
across an opportunity that micht be a feasible project and 1 turned 
this over to a staff antl I doin feel enough work was tloiic on this 
idisofar as follow-up. We had a tremendous amount ot work and this. 
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k certainly no slaiu toward our staff, but I think it was an area task 
force 7 should have approached. 1 cannot see any evidence that they 
did. Insofar as the treaty relationshii)s of oiir tribes are coucerued, 
— I po^nally made contact with the World Bank to make some deter- 
minations as to whether or not the tribes individually could become 
members of the World Bank and become eligible for long-range^ 
lowr-intorest, developmental loans» such as to undeveloped nations. 

Initially, the vice president of the bank I talked with, said he did 
not think there would be any possibility at all. Then, after ^ got 
through discussing the treaty relationships with him. he indicated 
there mi^ht be a possibility and they would have their attorneys 
look into it, and then- attorneys did. He returned a call to me notifying 
me the attomevs feit as far as they knew at that particular time, 
the tribes would be elicible for membership in the World Bank, 
providing we could get the Congress to concur. 

Now, I think this is worthy of follow-up. If we are thinking of 
alleviatmg the drain on the taxpayer insofar as fulfillment of treaty 
obligations, I think th.- would be an avenue, whereby Indian tribes 
through their governments could take advantage ot these types of 
loans and totally and fully develop their reservation areas. 

Mr. MEF4DS. Would he also suggest we deal with Indian tribes and 
nations through our foreign aid program? 

Mr. Whitecrow. That was a suggestion at one time. 

Mr. Meeds the gentleman suggesting that? 
^ Mr. Whitb#3W. Negative. I am not suggesting that. I am suggest- 
mg there may be a possibility the World Bank could take a portion 
of the load of the Congress, insofar as assisting tribes and developing? 
their individual areas. I wouid like to get some feelings of the other 
Commissioners on this before I proceed with making a motion to this 
effect. 

Mr. Bruce. My own comment is, it sounds like a good idea. I think 
we need more information. Hnvo you gone into this at all, Ernie? 

Mr. Stevens. Andy Anderson is doing something with that right 
now. But we would have to go into it further. 

Mr. WmTBCRow. What I am suggestmg here, I think our staff 
should do some further research in this aretii aud if it ib$ possible, inas- 
much as our tank force seven is quite incomplete and our staff is going 
to be domg some additional work to try to compl<>te that report, 
I think that is an area our staff could spend some tmie on and give us 
some recommendations. 

Mr. Stevens. The person I have retained has worked in the area 
of the World Bank in relation to Third World countries. It Ls part of 
her discipline* 

Ms. Dber. It seems we might look into this; what the repercussions^ 
might be; it is an interesting concept that should be explored. 1 would 
like to ask if there has been any thought now on the part of staff 
members to include some cases that illustrate, particularly in this 
area of resources, the violation of trust, the conflict of interest, the 
neglect' and so on. It seems to me, in this whole area of resources it is 
extremely vital to the survival of our Indian tribes and that the way 
the trust has been administered and so on has created a lot of problems 
over the yei^rs and to me, if you could have a couple of good casos 
as illustrations, we could illustrate a number of pomts in this way. 

Are there certain examples of out«tandinf? case^ that you or Pete 
or any of the other lawyers would have in mind at tlus pomt? 
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Mr T.WLou. I know of i\ couple of stiulieA in th(> area of tiixation, 
particularly the Crow Keservation and their mineral leasing up theiv. 
'rho White Mountain Apache, there was a GAO study of tryiug o 
devdop an economic ilevelonnient format and I am sure that would 
hav>> information that would supi>ly pi'etty t?ood case studlc^;. 

Mr Stevbns. We have a number of cases documented. Oiie of the 
thin^^i wo have to do is to blend them into the sectums ileaUng with 
sovoi-oijjntv, trust, tribal jiovermnent and so on. But I also i^^^l "^'.^ 
have to illustrate the possibilities where Indians would control their 
own technical assistance capabilities. 1 think we have some very Roml 
(•,is». studies where Indians have been successful if the^' were merely 
"ivcn ilio oppoftunity to develop some of their own things. 
" I think of the Lummi, I think of Quinault, and other operations 
where the tribe fundamentally did the whole program, at least initiated 
it ami pushed it along. We would include those case studies too, to 
show how it can work. 

Mr TAYLOR. 1 think the Quechan, the tomato farms 

Mr Stevkns The Quechan, whi<'h the Commissioiiei-s visited, 
not omIv has controlled environment, but also demonstrate their 
nbilitv to fonsoli.l.ite lands and bid against non-Indian agricuUurnl 
.Mitcriiriscs. They have a farming operation run completely by the 

^"I\Ir Taylor. Another area that might warrant study here it 
ovi'ihins with iurisdiction, would be ('olville in hunting mid fishing 
an«l selling licenses for that purpose, and the revenues that such a 

Ms'^Dekr I tliink it is unfortunate for whatever reason the work 
of 'the task force has been inadecjnate. It seems to me this resoiirco 
m-en rei)resents an opportunity to integrate many other areas, such as 
sovereignty, jurisdiction, trust and so on, so 1 am looking forward 
to vour (•omi)leteil work on this. , ,. , i * i i ,„ i 

Sir WhitK'-row. There is an area T think wo need to look at. and 
Ernie' 1 would ai)precia.e vour covering this area for our next meeting, 
nnd that is nppro.icliing thos.> trust monevs the Bureau i>res. iitly has 
It is luv im'l.'rstanding they presently have $452 Tnillion-plus, and 
their trust responsibilities .md the banking regulations to date pro- 
hibit ccntraii/ing that money, so it could be benehcial for utih/atiou 
witiiin Indiim country. . t, 

What irood is Wi^-onsin In<han money doing W isconsm haUaii;, 
when it is beinff appli.-.l i<> th.' St.ite of Texas? 1 t liink there is „ real 
po-ibilitv of comin- up with a recommendation from this ( onmns- 
lioii to tiie Couizress .icmaudins: the Federal Deposit Iiisiiraiice ( or- 
noratioii mnximum limit, insofar coverage ,ui.l depositoru-s with 
hni-kiu-' W.' niav be gettimr into an area here where the mnking 
iturn-t"-: in the tuition will be after us. But if we <'onld centrah/e this 
money. 1 sec a po-^Mbility of creating one of tlie largest banks m the 

'^ Nlr' TwroR We do have some recommendation regnrding revision 
of laws dealing with investment and .leposit of Indian I^'^J 
I .ini -lire we could expand on that. 1 know we .lid not to tliel'DH 
coiic.'pt, but I am sure we could come in with recomiuemUitions on 

^''mV BoumuDr.K. As I r<>call, in the pror(>ss of the development of 
this report bv the ta-k foire, a very specific charge given bv the 
Commission was that housing shouUl receive u very definite empluisis. 
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If . I recall correctly^ in its proliminary report to the Commission, the 
task force was specifically directed again, that housing was to have a 
great unportanoe as a part of that report. As I further recall, the 
executive director made this report to tne Commission and reported 
on the outcome of the conversations to correct the situation as well. 
As I quickly pursue the report, it appears that housing is largely absent 
from the report. This goes beyond oeing just an inadequate treatment, 
it falls short of responding at all to the direction of the Commission. I 
think this is unfortunate. 

There is no quests n that the entire spectrum of housing concerns 
might be better met and programs better administered. This is a very 
important element of the report. 

Also, in lookine at the treatment given to or not given to the 
whole matter of forestry and timber products development, these 
are imi)ortant because tney go right to the heart of the ability of 
the various tribes to administer on their own behalf and to exercise, 
what I think, is the basio and fundamental proposition of economic 
selfKietermination. 

I am pleased that the approach you have outlined will be made 
with resi)ect to this area. I consider it extremely important. In the 
end, I tniiik the manner in which the Federal Government relates to 
4fcnd recognizes its obligation in this area will have a great deal to do 
with the success of on-going and future tribal enterprises. So I want 
to express my concern as well, that so many of those very basic im- 
portant matters were not given the detailed attention we anticipated 
they would receive. 

I can only conclude the staff that i^ going to work to fill in these 
gaps are gomg to have their work cut out for them. It appears to me 
that there is a considerable amount of work to do. In all fairness, do 
you foel you have the resources with which to address yourself to 
what I think is the most fundamentally important aspect of this 
study? 

Mr. Stevens. We have, if we use existing materials. We do not 
have if we try to develop new materials. 

Mr. Dial. So you plan to say on water, I use Veeder as an example, 
use some of his existing materials on water, some of his studies on 
water. It seems to me that is the only way you could complete your 
work. You don't have time to do it now. You don't have time to hire 
someone to go out and do it. 

Mr. Stevens. The only supplementary type of work we will do 
will be an economic analysis. We have retained an economist to look 
at existing economic data. I want to mention, for instance, there is 
an excellent study on income distribution on the Yankton Reserva- 
tion, and I thinK there are one or two others pending. There is a 
wealth of bibliographic material, many pages on ^e, and in pretty 
good order. 

Mr. WHiTEcrow. I will say one final thin^, and then I will relinquish 
the floor. I think Public Law 95-680 reafly spells out what our re- 
sponsibilities are in trying to come up with a congressional movement 
^ mag:e teibes self-sufficient. And, imless we provide resource op- 
portujjities, however they may be, whether they be through the World 
Bank or through utilizing our own Indian moneys with protections 
on those moneys, or whether we utilize additional Federal funds and 
make recommendations for additional Federal funds to utilize these, 
I think wo are really just spitting into the ocean in this effort, unless 
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we provide those sources and resources that the tribes can develop 
industrial enterprises, business enterprises, et cetera; to create those 
jobs there on those wservations and^evelop those^ natural resourcoa- 
to the extent necessary for self-suflfioiency. 

Mr. Bruce. I know I have harped on this every time we have had 
a meeting, and griped, the rest of the Commissioners did not set up a 
task force on housing. 1 feel very strongly about it. 

I want to ask the question why we cud not use the housmg report 

that was submitted? , wt. r 1 1 

Mr. Stbvbns. I don't know. We asked them if they would use it, 
and they said no. I don't know. I asked them and they just did not 

want to use it. . -r. v i. • 

There was something we were just not privy to. But the nousmg 
report and the thing on EDA, both their conclusions were not to come 
to recommendations. There was some kind of agreement on the part 
of the consultants and the staff I was not aware of. I just do not 
understand it. 

Mr. Bruce. Are you going to be able to uf-e this report for some- 
thing on housing? 

Mr. Stevens. Yes, sir. ^ , j 

Mr. Bruce. We had a meeting in the office the other day on 
housing. But I have read that carefully. There are some excellent 
ideas that we ought to be recommending. 

Mr. BoRBBiDGE. You feel there b sufficient material you will not 
only be able to deal with regardmg the question of clarification of 
ownership rights, planning for and the utilization of the resource_ 
base, but that such^resource base will be considered not onlv on the 
reservation status, but on ownership patterns which are other ttian 

Mr. Stevens. Yes, sir. A good part of that is economic analysis in 
projecting income. Many times the consolidation of heirships and the 
acquiring of lands within the exterior boundaries are looked upon as 
trust matters or one thing and another. It is an economic potential. 
I think people have to spell out the benefits of the acquisition of land, 
and I think that can be done with projections of figures. Also, I believe 
one of the things the Dawes Act fails to take into account is the 
financial loss suffered by Indians. We always look at how it broke 
down the reservations and its effect on the tribes. But we never 
specifically lay out what the financial harm was. 

Mr. Meeds. Are there further questions or commente on chapter 
8? If not, I think you have made a very wise decision to further study 
this matter and come forward with recoraendations later; with in- 
dependent analysis of information already collected and/or further 
information and analysis which may be done. . . « t* 

Is there further business to come before the Commission r if not, 
the Chair would like to mention you should take your matenals with 
you tonight; we will be over in room 1114 in the Dirksen Uuilding 
at 10 o'ck)ck tomorrow morning. ..... j *m 

If there is no further business, the Commissioii is adjourned untu 
10 o'clock tomorrow morning in the Dirksen Building. 

[Whereupon, at 4:17 p.m., the Commission was adjourned, to 
reconvene the following day, Tuesday, November 23, 1976, at 10 a.m.] 
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MEETINGS OF THE 
AMERICAN INDIAN POLICY REVIEW COMMISSION 



NOVEMBEB 28, 1876 



Waahington^ B.C. 



Present: Senator James Abourezk, chairmani Con^essman Uovd 
MeedS) vice chairman, Senator Lee Metcalf, Senator jMark Hatfield, 
Congressman Steigefi Congressman Sidney Yates, Commissioner 
John Borbridge, Commissioner Louis R. Bruce, Commissioner Jake 
Whitecrow, Commissioner Ada Deer, Commissioner Adolph Dial. 

Staff : Ernie Stevens, staff director, Ms. Ernie Ducheneaux, admin- 
istrative assistant, Paul Alexander^ Peter Taylor, Ray Goetting, 
Donald Wharton, Charles Wilkinson, Patricia ZelL 

Mr, Meeds [presiding]. The American Indian Policy Review 
Commission will oe in session for the furtKer consideration of the re- 
.ports of the staff in regard to the task force reports. The agenda for 
today is chapter 10, *^Qff-Reservation Indians;" chapter 14, "Special 
Problems, Oklahoma;" and chapter 16, "General." 

We will now proceed with chapter 10. Paul, would you give us a 
general overview of the task force reports covered by chapter 10 
and the basic recommendations which are made b> ^he staff. 

Mr. Ai^BXANDER^ Chapter 10, which ir- termed ''Off-Reservation 
Indians," essentially comes from Task Force 8 which is urban and 
rural non reservation Indians* The task force report is essentially a 
problem identification report. The task force did its work, as L under- 
stand it, through a series of field hearings and questionnaires to urbs n 
Indian groups* In terms of the recoramendations that the task fore 9 
made, me staff at this time is not willing to recommend that theb 
specific recommendations be adopted. There is significant controvers*' 
amongst some of the urban groups concerning some of the recom-> 
mended mechanisms for delivery of services m certain areas. The 
staff would like more time to work out the general details. 

The general thrust of the chapter is that there are substantial 
needs in distinct social service areas to nonreservation Indians. One 
of the lacks in the report, in my view, is that the report does not get 
sufliciently to the notion of— it does not trace and specifically identify 
what the problem areas are: In general, the types of poverty funcfa 
that run through State and private organizations, including those 
going through urban areas, in terms of what the economics are there. 

The report makes some general recommendations for $90 million 
in budget, $60 million to IHS and $40 million in general. We cannot 
determme from the report what those numbers are based on, what 
the setoff would be by taking existing funds from the various pro- 
grams and putting them into that* 

Some of the issues that have to be worked out involve the mecha- 
nisms for the deliveries. What is the role of the urban Indian center 
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and what is the role of the individual tribes in relation to the urban 
Indian center? Should some programs pass through the iribe^? 
Should others go directly to the urban Indian centers? Should the 
urban Indian centers control certain funding or should they have 
substantial input to the decisionmaldng within the county or the 
State systems where the programs are currently being run? 

There is not a consensus in Indian country that we have been able 
to identify on each of these issues, so our recommendation to you is 
to ackuowledge that there is a substantial needs problem among 
urban and rural Indians, and to go back to the drawing boards and 
try to work out several deUv.ry system mechanics for your considera- 
tion ih January. I wuuld mention a number of urban Indian groups 
have contacted us in tne last several weeks asking for input into the 
task force report in terms of alternative recommendations. 

We said we would be perfectly willing to talk to them. A caveat 
with that is, we do understand that task force did, by questionnaire 
and in\ilttlion, solicit the input of many urban Indinn centers and 
Indian groups generally. They got mixed resultf. in terms of 
responsiveness. 

Mr. Bruce. I want to ask some questions about the fact that they 
did send out questionnaires to all of the centers, urban centers, which 
would be 78 or 79 and also as many individual urban Indians as 
possible. Isn't it true we got very, verj- little response? 

Mr. Alexander. I am ^oing to answer in two parts. As I under- 
stand it, the response was minimal. The other thing which has permeated 
our discussion is that much of the input of Indian country in this 
task force area — and other task force areas — has been on problem 
identification. Then the task forces went from problem identification 
to potential remedies. It was very infrequent that remedies themselves 
were the subject of Indian input with the exception- of Public Law 
280 and some other specifics; but generally speaking, input was in 
problem identification and not necessarily in remedies. 

People told us thuigs like— we have a problem and you have to 
understand the problem and the permutations of that problem. There 
has not always oeen a great deal of thinking about what is the best 
remody for all situations. 

Many of the kinds of remedies arc very specific to the problem that 
exists. In Mmneapolis, with a particular program, for example, what 
the application of that progi-am is in a Chicago setting or a setting in 
Oakland, Calif., or Los Augelcs, may viuy. It is a substantial problem 
for us to define the kind of mechanics that are necessary to reach all 
of those different situations. 

But you are absolutely right. The rosnonso was minimal. 

Mr. Bruce. 1 want to also sav I attended most of the urban hearings 
and so I am in a position, to the extent I attended those hearings, of 
knowing that no one was kept away. In one instance I remember we 
ran until 10 o'clock at night on the hearings so the people who came 
a distance could testify at those hearings. 

I have had the pleasure of attending eight ke>r centers across the 
country on my own, atid spent a couple of days including last week 
up in Boston. I have a different feeling whether they were typical of 
all of the other centers. I am not sure. But I did find there was a lack 
of clear understanding of what their responsibilities arc and where 
they fit into the conununitics. 
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I would point out maybe, Wichita Center, which is very closely tied 
into the city operations to the extent where they do fund that center— 
and I thkik it is $2 mUlion a year--*that comes out of the budget of 
the city, that they do secure moneyi as well as help, from city em«* 
plovees. 

There is a very close tie between what they are doing there and the 
activities in the city. I. happened to be present when they had an art 
showing, and opening and so forth and to see the tremendous crowd 
that came out that night and since then for a new center funded by 
the city. The city flSicials were very proud to say to me this is our 
center, and we are proud. It is our Indian center. It is that kind of 
thing. Plus, setting up committees and that sort of thine. 

But I think we need to postpone any action on this. Tnere are some 
recommendations, like whether funds should be channeled through 
the centers for the services rendered to urban Indians. That is not 
clear. There are some that feel that way. Also, the recommendation 
that there be an Assistant Commissioner, in the Bureau to be respon^ 
sible for the funding of these centers. 

Let me say this, too. There are some centers that work very closely 
with the community, the help, and where the services are available 
to the Indians, and I am not saying this in all cases, they reach in to 
^ijnd those services to urban Indians. So I got a vast variety of re- 
action from visiting these centers. I want to go iato that a httle bit 
mdre. JL 

The questiofri want to ask is: How do you come to $40 million for 
genend services? It spells out health, employment, housing, and so 
forth, i^hat is not broken down anywhere m the report. 

Mr. Alexander. In my view, the task force report does not sub- 
stantiate its economic recommendations. It does not analyze existing 
funding and it does not define what that $40 million would be spent 
for. As far as I am concerned, 'hat is a figure nulled out of the air. 

If the proper analysis was ^one perhaps tnat would be the figure. 
But thei*e iu abWuteiy no way of knowing. 
Mr. Yates. Is that an annual figure? 

Mr. Alexander. Annual; yes. It seems to be a ball park figure. 
Thev do not seem to substantiate it. 

Nlr. Bruce. It is true within the last week or so I have bad a lot of 
response from urban people including the centers. The eight centers I 
visited. We have suggested they fill out their reports and do it^ a little 
late, but if they wake up before and respond to our questionnau^, now 
that they want to blow things up, but go ahead. Open up and send 
their reports in so we can review them. 1 don^t think we have enough 
background now except in the report itself to make recommendations 
specifically. 

Mr. Whitecrow. One thing I want to make very clear, and that is 
the fact that I am not antiurban metropolitan Indian. I come from a 
nonreservation State at the present time and we do have a tremendous 
number of urban and metiopolitan Indians in the State of Oklahoma; 
we even have skjrscrapers in the State of Oklahoma. 

So we are almost up to date. I think from the standpoint of Indians 
in metropolitan and urban atmospheres, whereby we have real fine 
Indian facilities, Indian centers, that have been developed as a result 
of Indian interests with the assistance of local governments and State 
governments, and in many cases, the Federal Government, providing 
funds to operate these facilities. I am not antiestabUshment at all. 
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But 1 feel the moneys are being provided and it has been pretty 
well determined from our previous discussions here that the money 
provided is being provided as a result of the special relationship the 
Federal Government has with tribes. It Is my understanding the 
Federal Government does not have that special relationship with the 
individual Indian other than that individual Indian holding full 
citizenship rights as a citizen of the United States. 

Now, we talked at some length yesterday about how wo wore 
bringing education to Indians, and our education task force recom- 
men'ded the Indians control those schools in reservation areas. I at 
some length commented we needed to provide the moneys through 
the tribes for all of the supplementary-type educational programs. 
Johnson-O'Malley funds are those special types of funds funnelod 
through the tribes. Wherever an Indian goes, ho is an Indian, and I 
certainly realize people back in some reservation areas, when one of 
their citizens leaves and goes to the metropolitan area, that the;y 
claim they are no longer Indian. An individual does not lose his 
Indian identity when he leaves home. He still retains that identity. 
He still has a special relationship with the Federal Government but 
it is through his tribe. , . , , , t * 

This is, as I understand this whole concept, and therefore, those 
Federal funds that come down to any kind of an oi)eration to benefit 
Indians, should be funneled through the tribe putting that responsi- 
bility upon the tribe, thereby making tribal government responsive 
to its members. , , . , 

Then, when we have Indian centers developing around the area, 
they would negotiate with the tribe to determme the amx)unt of 
money that particular tribe could fumi through it to the Federal 
Government. True, this creates an administrative workloail. It would 
allow the Federal Government to determine how many dollars it 
must provide to meet the responsibilities it has to that special 
relationship. • r 

Currently, we have got so many different people advocating tor so 
many different kinds of moneys, I am sure Mr. Yates' committee 
has a terrible time as to determining whether or not they^ have 
duplicated funding. So from the standpoint of what T am getting at 
here, I am in concurrence; I don't think we are in a position to make 
a decision on this. But I wo\dd like to ask the staff to make a study 
of it and .determine some means of alternate funding through the 

^\Ir. Yates. I want to comment on what Jake said, Mr. C-hairman. 
Commissioner Whitecrow sa;-^* it would i)rovide (lifTiculties if the 
funds were channeled through the tribes in }>art for Indians who 
Hve in urban communities. In niv District in ^.'hicago, for example, 
we have representatives, I am told, of as many as 200 tribes. Of 
course, they are scattered throughout the country. Tim tribes them- 
selves come from all parts of the country. 

If your concept is correct and the funding for the health of the 
Indians who live in my district must come through 201) tribes in 
different parts of the country, it seems to me it would bo almost, 
impossible for the Indians to receive their healtii care. I don't know 
whether this is an unusual circumstance, whether my district in 
Chicago is unique in having representatives of so many inbes, but I 



243 



suspect this v^ould be true in every metropolitan community m the 
coimtrjr* 

If this be true, if every metropolitan community in the country is 
made up of as many kinds of Indians as mine is, it seems to me you 
may be undertaking an almost impossible task in providing caro for 
the Indians who live in those communities if you require the Federal 
Government give the money in the first instance to the tribes and 
then let the health care of the Indians who live in the metropolitan 
areas or commimities depend upon the money frotn the tribes. 

Let me ask a question. What happens if the Federal Government 
does not provide enough money for Doth the tribes and the Indians of 
those tribes who live m metropolitan communities? Under your con- 
cept isn't it a problem that the Indians on the reservation would 
receive first those funds and the remainder of the funds will go to 
those who go in the cities? 

Mr. Whitbcrow. I think that is probably true. In the field of health, 
in contract health care alone, many of the urban clinics that have been 
established have to have some form of third-party reimbursement. 
They have to have some form of funding. In some instances the ad*- 
nimistration of the clinic is funded by the Indian Health Sci*vice. 

If we are looking at creating a separate agency for Indians, then 
all of these various moneys that are provided be f uxmeled down through 
this same agency, then in the budget process, at tribal level, they take 
into account all of these many needs, the total dollar needs, to fulfill 
those responsibilities of social services, responsibilities of transporta- 
tion, the responsibilities of highway development, et cetera. 

They develop this total need. Let^s take as our example funds for 
health care, a line item in the Indian Health Service budget. We are 
constantly running out of contract care money in the Indian Health 
Service. . 

I think it would be impossible, it would be a terrible uphill fight 
I am sure, to get the .particular line item budget funded with an open 
end. But contract health care money as an mdividual Indian repre- 
sentative of a tribe or a member of a tribe wherever he may go could, 
with the delivery of health care, receive an identification card as a 
private member, as a tribal member, and this tribal member would be 
informed of what his benefits are. He could take this card like Senator 
BeUmon was talking about, it would be of a relationship the tribe could 
develop through its own insurance program or some existing insurance 
program, and pay that care through the tribe for its tribal member. 

This individual then would ^o to the Indian urban health clinic and 
receive health care and the clinic itself would receive reimbursement 
for those services and allow that clinic then to maintain its operations. 

Mr. Yates. Ifeyou will yield further on this, it is not only a question 
of health care. I think also there are two schools in my district; for 



popuktion is almost exclusively Indian, iassume your concept would 
require the funds for their education would go to the tribe and then 
go back to the board of education in the city oi Chicago to educate 
those Indian children. What to do, too, about the section of the 
Department of Labor whicl* has a special group in my area to provide 
equal employment opportunities for Indian people? Would you have 
the funds go back to tne tribe again and then have it channeled to the 
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Department of Labor in order to take care of the unemployment needs 
of the Indian people? 

You have a series of needs which include not only health, and educa- 
tion and labor, but I am sure as this concept is developed you are going 
to find they require other needs as they go along* I just wonder whether 
you are not putting yourself into a labyrinth. I think as you have 
explained it, H is a very simple aiid logical concept. I wonder whether 
or not it is capable of execution under the circumstances in which we 
find ourselves today of Indians who live in the metropolitan com- 
munities and who are in need almost immediately of their particular 
needs; to require them to receive their funding from the tribes I think 
will really deprive them of their opportimity — ^I don^t know what the 
answer is. I know today we have great difficulties in providing funds 
for health services in ttie Indian communities. There are certain of 
my colleagues who say why should Indian people in the cities receive 
any better care than any other Americans? Why shouldn't the Indian 

Eeople go to the clinics where other Americans go? Why should Indians 
ave preferred treatment? 

I have argued so far that the Indian people are a special group 
under theur relationship with the Government of the united States 
and ihey are entiled to a kind of special care. 

But 1 think to set up your kind of special establishment,^ you are 
gomg to deprive them of the fundine: they are going to receive. It is 
a very complex subject. I don't envy our staflP here trying lo get it 
worked out within the next couple of weeks. 

Commissioner Whitecrow. Certainly, I realize it is a very complex 
area to work out. There are still a lot of details that need to be worJced 
out. But if we are really in effect looking at self-sufficiency of the 
tribe— that is the question— and Public Law 93-580, if the Govern- 
ment is looking at self-sufficiency of the individual Indian or are the;5r 
looking at sel^sufficiency of the tribe? We must take a look at this 
side to make that tribe self-sufficient — mdividuals. I don't think we 
will ev^r make every individual Indian totally self-sufficient. 

This is pretty well established by the atmosphere of the United 
States today in total. But I think it is a realistic picture to make a 
trioe self-sufficient. . 

I am not advocating an overnight turnover msofar as this is con- 
cerned. I think it should be the attitude of Indians and their relation- 
ship to tribes has not developed overnight, tribal government has 
been relegated to a point of insimificance for a hundred years now, 
and xt has taken a hundred years tor people to realize they did not have 
a tribal government or if they did, they had nothing more than a civic 
organization. /' , 

If we are looking at a sovereign issue and if we are looking at the 
court of jurisdiction, we should Also be looking at the funneling of 
these funds and t' e relationship of the Congress back to those 
tribes rather than to the individual Indians. 

I would like you to give that some thought, if you will, as to how 
it could be done without depriviag services and perhaps piecemeal 
this in over a period of years. i ^ r 

Mr. Alexander. We have been giviug it a lot of thouprht. One of 
the ideas we have been kicking around is to look at specific services. 
One of the notions that was suggested was for scholarships, particularly 
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in those iyw of programs, that tliev at least run initially through the 
tribe. I think we wouUl kinci of break it down service-by-service 
conceptually first, and see what the various administrative procedures 
would be. 

Your vicv/s are well known to the staff and the views that you 
represent have been expressed to us many times. It is not an easy 
. question. That is all I can say right now. 

Mr* Meeds. I would like to go to a kind of threshold question, 
if 1 may, and that is, what is the legal basis for responsibilitjr to urban 
Indians who are not members of a tribe to which some special treaty 
responsibility runs? 

Mr. Albxakdeu. I take it beyond special treaty responsibility. 
To start off with, it conceptually gets us back to our conversation of 
yestordav involving the course of dealings. The fact of existence of 
many urban Indians comes from BIA relocation pro-ams, the failure 
of tlie Federal Government to enhance and mam tain the economies 
of reservations, and the movement of Indians from tribal areas. It 
(jomes from a course of dealings. A course of dealings creates a certain 
level of depemlency. 

Mr. Meeds. The policy of assimilation? 

Ai-EXANDER. The policy of assimilation is one component. 
The other component that I tliink has to be addressed cpmes from 
the failure of the Federal Government in the pnmary trust responsi- 
bility which has to ilo with the resources and the econgmic develop- 
ment of the tribe. The fact that tribal economies are and have been 
for so long essentially dormant, forces people to seek emnloyment 
opportunities in other areas; the assimilation policies whica we are 
most familiar with in the 1950's moved many people to Chicago which 
was one of the relocation centers. 

Your statement, Congressman Yates, about the diversity of Indian 
population in Chicago is true for the Los Angeles area, is true^ for 
Oakland, it is true for manv parts of the country j other urban areas 
closer to reservation areas like the Great Lakes regions seem to have a 
more consistent population* But there is great diversity. Two hundred 
tribes 

Mr. Meeds. Perhaps we should provide for a system of identifica- 
ti(m and qualification of tribes, groups or bands which have a special 
treaty relationship with the United States, and provide for a system 
tmdor which those tribes, groups or bands could identify their own 
members. Ail Indians who would not fall within this category would 
be treated as a spe^^ial social problem resulting from mistakes in 
govornmental noliry in much as we do the problems of poverty. Isn't 
tliat a better legaf foundation than establishing a basis for special 
treatnipnt of a broad array of Americans who through some govem- 
nientrtl })olicy — a governmental policy which we perceived later to be 
incorrect — have been displaced, caused to change their course of 
action and a number of other things. 

I think it is a rather dangerous precedent to say that because of 
{Tovernmental action which is later perceived to be incorrect, there may 
be some special responsibility on society to single these people out. 

I think it would be better to say this is a social ])roblem. In that way 
we could work through urban centers and not have to go back to tribal 
distribution whicii 1 agree with Mr. Yatos simply won*t work in 
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urban areas where 10, 20, or 30 tribes might have some areas of 
responsibility. 

Mr. Alexander. In a sense what you have described is the current 
system. The programs that in fact go into the urban areas — most of 
tne programs, I will qualify that — are basically ijoverty programs run 
by CETA (Comprehensive Emi)l(vvnient and'l raining Act) moneys, 
we are talking mostly about IiE\V programs, we are talking about 
food stamps, a wide range of programs that this country has nuide 
available to people at poverty levels as opposed to, with some e.xcej)- 
tions, special programs flowing out of the trust obligation. 

I would still maintain however, that the trust obligation that the 
United States has, vis-a-vis the political entities of the tribes, in a 
course of dealings which defines and changes in a sense the secondary 
components of that trust obligation which are the social service com- 
ponents should flow especially to those Chicago members residing 
there because of governmental action or inaction off reservation. 

Mr. Meeus. 1 hope we are not discu.^sing a distinction witK^)Ut 
difference here, but it seems to me there is no legal basis for specinl 
treatment of urban Indians who are not members of tribes which 
have a special relationship with the United States becatise of treaties. 

It may be the result of the (»otirse of dealings with tlie Government, 
that you can say the same thing about blacks in housing, then you 
can say the same thing about other members of our society because of 
special courses of dealings and sj)ecial governmental policies which 
set them apart as social j)r()blems. 

But 1 fintl it difficult to substantiate this relntionshi[) on a legal 
basis. _ 

Mr. \Mjartox. I think in res{)onding briefly to that, that there is 
a specific difference between the kinds of proljlem>* you identify with 
non-Indian special interest groui)s and the Indian people we are 
talking about in this context. Unlike tlie other groups you identify, 
they have not had the resources available, to them in terms of their 
governments, and thnr lands, and their either systems of resources 
appropriated away from them and put into a position where they can 
no longer provide those things for tlieniselve^. 

Mr. Mkkds. As individuals we nuiy speak in terms of tribes having 
had lands taken away from them, but I don't think you can speak of 
an individual who moves to {\w city voluntarily or as a matter of 
povemmental policy as in any different situation than a black who has 
Fx^en forced to live in the central city because of liou-^ing (liscrii.iination 
which [)revents him from moving out. They an* both in the saiue sit- 
uation. They are both there because of official goverunuMital at^tion. 

Sir. WuAHTON. As a nracti(»al uuitter, both have the same 

probhnn and they are botn in the same position. As a lejral proposition, 
that black does not have a separate entitlement. That is, that entitle- 
ment arising out of their aboriginal claim to the use arid (X'cupancy of 
the land irrespective of treaty or other agn*ement sp(n*ifically between 
them and the U.S. GovcTiunent. Thi-^ is the |)rinciple probably from 
the very first, I believe Johnson v. Afclntosh. 

I don't have the date, it is one of the early Supreme Court decisions, 
Johnson v. Mclnioxh, which lays down the justification used by the 
European nations to take the Innd an<l sp(M-ilically tluwe justifications 
based first of all on dist^oveiy which did not give tluMu the land. What 
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it gave them was the exchinive right to negotiate for the land vis-a-vis 
other European sovereignties. 

The second justification being they have — God told them to come 
and save the heathens, literally, and the Pope passed that along to 
them so they had that obligation. And in view or that obligation they 
could do virtually anything that was necessary and they usually did. 

Given those dual justifications, they came and reorganized govern- 
ments, appropriated land, for whatever view you may take of that, 
and then when they did that as they moved across the country, it 
doesn't serve any i)urpose to retell all of the horror stories, but the 
point is they destroyed the govemmonts and systems available to 
those neople to survive in this country and that is not the same situa- 
tion that any other identifiable group faces within the bounclaries of 
this country. That is a separate, distinct, legal entitlement. That 
is what the whole course of dealings is about. 

They have created a dencndency for people in their own land. 

Mr. Meeds. Is this in tact the principle of Johnson v. McIntoM 

Mr. Whahton. No. Johnson v. Mclniosh is tl.e laml. The depend- 
ency principle comes out of Kagama. Kayama is a treaty case dealing 
specifically with treaty, but the principle of dependency is enunciated 
in that case. 

Mr. BoKHKinoE. If I may rephrase some of this, what you seem to 
be saying at this point is that in looking at the entire spectrum, if you 
will, of the various tribes, some are denominated federally recoguizo(l 
tribes and others are not so denominated, while others fall in betwee n. 
We are not sure in which category the tribes nuiy fall. Let's look first 
at those tribes that are recognized by the Federal Government 
through treaties or other specific instruinents and let's take^.a look at 
the specific tribal members who, for various reasons, have migrated 
into the cities. 

We have just been examining the administrative difRculties involved 
in having the tribe administer tlic program and having the funds flow 
through the tribal government which could conceivably be Uw removed 
from various members of its tribes who might be located in various 
cities. 

It seems to me this becomes something of a mechanical j)oint. We 
must clearly establish that the sovereignty of that tribe is miportant 
and a recognition bv the Fe(ieral Government in the delivery of the 
services to its members wherever located must also take into recog- 
nition that sovereignty and its importance. It may well be that the 
mechanics for various reasons may not necessarily result in the 
si)ecific delivery of those services, say, in a specific city. But there may 
still be a recognition of that tribal menibership in su<:h a way that 
even where the tribe itself does not specifically deliver the services, a 
recognition by the Federal Go\omment of that tribal member or 
members, ancf their relationship to the tribe, would be a part of that 
delivery system. 

Isn't this part of what we are sayhig at this point? In other words, 
I don't want this proposition to flounder solely on the basis of mechan- 
ical difficulty. 1 tnink if we establish that the principle is important, 
for exam[)le, ten tribal members in city A are recognized as members 
of that tribe, the delivery of servicf^s will be related to that tribe in 
some fashion. Is this a distinct possibility? Another important p^po- 
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silion is to tako a look at the ^^ntire si)ectruni of the (irctimstances of 
our people. Let's remove the question from the setting m whmh it is 
now placed in on urban setting. We tend to become somewhat too 
involved in the mechanics, and I subscribe to the notion the principles 
are more important than the mechanics at this point, 

1 think that what wo are talking about now is not just Ir'hans m 
an m'han sotting; we are talking about Indians in the Unitea States, 
It smns to me the question that is involved here is simple even if 
the response we make to it is not so simple, and that is taking the 
entire spectrum of the Indian nation; what is the specific relationship 
of the government to the entire Indian nation? 

Thus we can start with the tribes which are more identifiable and 
with whom there is a treaty or other very specifically identifiable 
relationship, at least one that the Federal Government has gone on 
record as rec^ognizing. 

Over the entire s))e( trum, I am not sure what to do except to say 
periiaps that thev are tribes that are not recognized or tribes not 
subject to sjieeific treaties or perhaps tribes subject to ambiguity 
caused by the Federal Government itself— maybe that is a better 
ene()nipa<^ing term. Von have just stated a i)roposition that you 
feel prettv well encompasses this entire spectrum, I guess this is the 
kev question I am looking for here. How do you pensive this rela- 
tionship? Does it extend to tlie entire. spectrum of native Americans 
In tie Unitotl States?" , . . i 

Vou j)artiallv addressed yourself to it. Remove it from an urban 
setting, I think urban delivery of services is a nuitter of mechanics. 
How self-encompassin^r ean oiir approach be? 

Mr. Alex,\ni)ER, There is in fact I tliink tmo group that f lett 
out of the twu thnigs you sny, or some individuals, not necessarily a 
erouT), There are i)eople who lleoausc of intermarriage patterns between 
.tribes'inav have the blood of three, four, or five tribes, and not have 
suflicient identifu ation with any tribe to be n meiiiber, although they 
mav be 90 percent Indian bUxul, That is an additional wrench in the 
ma'chiiierv we ar'» talking about. 

Mr, Wharton, I think tlu^re is another thing tluit needs to 1)0 
recopVi/.ed, Particulariy with respect to individual Indians in uri)an 
>ettinii-s, that the nw^nn \\\oy are in tlu» urban settif as we have 
pointed (nit is because Jiey Imve not l)e(»n able to -Mp t r! themselves 
in tribal settings, . - r i. 

One of the other thinii's that needs to be noticed i> a sigmficant 
number of ])eople in urbnn settings, return to their tribal and reser- 
vation t)M<(»s wbeii tlie\ cm. They iwo ! ()t oftentimes in those urban 
scttimrs froiu now on! It is a (piite traiisient-f ype populatic^i that 
niovrs hack to the tribal netting when the opportunity is available 

to them, . 

1 tliink wliat you are pointimr out is very im|)ortant. i on hav(» to 
recoirnixe as a '|»riniary priiu-iple sovcM-ci^nit v ami the l;asc of the 
jrovcTiuneiit, tl)c ability of that government to deliver tho>e services 

to tho-e peoj^le. , ,. • 

()l)vi(ni-l\, there i- atlmini-trative difiiculty ab^'t dehvt^rmjr ir<»rv- 
ice- in urban settings antl the mechanics of that netul to be worked 
out in reasonable fa-hiun. I agree with you that would m)l be incon- 
si-tent with the >ov(»reignt \ , 
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Mr. BoRiminoE. We recognise then at this point we feel it is 
recommended the mechanics of delivery take into account the sov- 
ereignty of the tribe, reco^iising the tribal individual wherever 
that individual may be. We further recognise that with the diversity 
of tribal membership and the small numbers that fnay be located 
^^u variousj' areas, it may not be possible for that tiibe to directly 
administer those services, but it is certainly possible for the Federal 
Government to recognize the membership of those tribal members 
in the tribe. It is important to recognize that even if the participation ^ 
of the tribe may not be necessarily through a direct contract to the 
6 or 10 members located there. That is a matter of mechanics, 

I am not asking for the impossible with fragmented contracts to 
5 tribal members or 10 members. This is not the basic proposition. 
The proposition I am recognizing is that the service must be quality 
and the sovereignty of the tribe which are both important to this 
issue. 

Mr. Meeds. Are there further comments on this chapter 10? If 
not, thank yon very much, gentlemen. We will now proceed to the 
considerations of chapter 13, rroblem Areas, Alaska. 

Tell us what task force reports the information contahied here is 
taken from ami give us your general recoinmendutious. 

Mr. Ar.KXAN'nEK. This is a spejsial report. This chapter is based on 
a special roi)ort undertaken by three task forces: TasK force 4, juris- 
diction; task force 7, resource development; task force 2, tribal 
goverimieiit. It is limited in scope, this chajjter. It in no way seeks 
to lay out all of the issues antl concerns that relate to Alaska. 

Most of the chapter focuses on the Alaska \ative Claims Settle- 
ment Act, and some of the problems, short torni/potentiull}' long 
term, that are perceived under the Clninis Act. In addition, the 
chanter addresses some of the mechanics of existing programs, par- 
ticularly 6^58 and who is the approi)nate tribal entity to admhiiittor 
638 programs. 

It is niy understanding the AFX is submit tin"; a rei)ort to the 
Conunission that will encompass some additional areas of concern 
about Alaska. We have not y(*t received that. In addition, sonu* of 
the specific problems are not included such as health care, how 
educational services operate in Alaska. After the health task force 
renort was received in toto the Alaskan member of that task furce 
sUDmitted an additional cliai)ter on Alaska which we have not had 
thne to integrate on health problems in Alaska. The text of the task 
force report itself had a small chapter on Alaska which was totally 
insuflicient. So we did not draw any reconnnendations from it. 

Basically our concei)ti()n is Alaska must be treated separately 
because ot its unique history in terms of the United States and the 
fact of the Alaska Native Claims Settlement Act. 

What we have defined is short- and long-term i)roblem areas and 
some solutions for them. The short-term issues center arountl Alaska 
Native claims for 40 million acr^s and a cash stutlonxMit of approxi- 
mat(»ly $1 billion, ^'he mechanics of the settlement include u system 
of regional corj)orutions and village corporations. 

Congress in the Alaska Claims Act, as you are well aware, under- 
took an experiment. Something it had not done before. 
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It has tried a totally new approach. There are time constraints in 
the act about the taxation of land, the alienation of stc k certificates; 
theperiod of generally 20 years. 

— Whftt-wc ar e faced wit h iDtiayln Alaska as we understand it from 
the Native Corporations, the Alaska Native Foundation, and the 
AFN, is the significant problem in the operations of the Department 
of the Interior in making land transfeis. 

At the time of the report, which was in July, only 500,000 acres of 
land had been transferred out of the 40 million acres in interim 
conveyance form to corporations. As I understand it, since that time 
several million additional acres have been transferred. , 

We are in n s^ituation where because of the easement negotiations, 
because of the enormous process undertaken by the Native Cor- 
porations for selection, the economic potential of the act is being 
undercut. The corporations spend si.ibstnntial resources in fighting 
the Department of the Interior. The $1 billion that was set out , some 
of which flows to .the corporations, and some of which go through 
the corporations to individual native stockholders, is undercut bv the 
inability to develop resources because of the hiatus in the transfer of 

land. _ i * 

It is undercut by the co^t of opposing the Department of the 
Interior. It is undercut by inflation, if nothing else. 

What we have suggested, one, is that the Department of Ibp 
Interior allocate sufficient resources— this is on page 2— to its Bureau 
of Land Management, so it can get the. land conveyance process 
underway. If the Department does not have the existing reso'irces 
that it sliould make a request to Congress. It is our view that an 
executive department cannot hide behind the notion that it over- 
worked or overtaxed unless it comes to Congress ixrA presents C on- 
gress with that problem saying it is overworked; in this Native 
Claims Settle Act it needs resources to be able to make convpyanccs. 

The suggestion that the easement provision be repealpd comes from 
the joint Federal/State cothniission that was estnblished under the 
act and it is the recommendation of the Slate director that has been 
echoed bv mnnv of the corporations; an alternative proposal is| for 
the Department of the Interior grant interim conveyance. For those 
of vou who don't know about interim conveyances, because most of 
th? lanrls in Alaska have not been surveyed, it is impossible until 
this survev occurs to issue fee patent titles. So there is an interim 
form of title or interim conveyance which with the addition of an 
exact survey to establish the inetes and bounds of the specific parcels 
of land then become the fee title. r • u 

The additional suggestions which have been made to Interior by 
a number of Native corporations in interim conveyance be issued to 
the corporations and the easement provisions be fought out later, 
even in the courts where they seem to be heading. If they end up in 
court, what you are goinir to do is eat up millions of dollars in at- 
torney's fees, aside from all of the exi)ert testimony that is necessary. 

I might point out on easements, and this again is the position taken 
by the Slate director, that there are existing legal processes for de- 
termining easements that are normally used on all lands, court 
procedures, reimbursement procedures. 
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The paseinont provision of tho Sottloinent Act is very different 
than what wouhl happen- if a power comnany wanted a |)ower utility 
line across a reservation in tlie lower 48. These are economic weapons 
the tribes in the lower 48 use to gel reduced electrical rates or ^et 
coiitrihntions to Vducation, colleges, or what-have-you. Considennof 
the sitfnificant amount of work that has gone into' the Native land 
cotiveyance, we also recommend the economics of the act be sui)ple-* 
mented by provision of attorney's fees for the developing litigation 
and hearings. 

We also recorunieml'^d, and I understand there was an oyersi<rht 
hearing by Senate Int.^rior, oversight of the Department of Interior, 
to the Congress because of the 20-year exemption^ from taxation — 
what we are talking about is taxation on lands not generating income. 
Once a resource of a corporation, be it investment into a business or 
the iitili/ation of the resources, be they liniber, be tliey m.'nerals, or 
, what-have-you, |)roduces a profit, they are taxable* under the act. 
Nh\ MEki)'^. What you are talking about is subsistence lands. 
Mr. Alexander. I am talking about subsistence lands. I will use 
for an exami)le, the Arctic Village Corp. Arctic Village selected its lands 
specifically not to develop but to try t6 retain the culture they have 
had for thousands of years. There is currently no laud tax in Alaska. 
That situation nmy not renuiin that way forever. 

If Village corporations and regional corporations hold lands and 
wish not to dev:»lo[) l^ecause of subsistence of lands and those lands 
are taxed, there are no economic resources to pay those taxes. The 
corpurations su(»h as Arctic Village would be forced into a situation 
wdiere they would either have to sell off land or develop that land. 

So what we are recommending at a nuuinnun is that the 20-year 
exemntion from taxation run from the time that fee title is tran.s- 
fiM-red; optimally it should run indefinitely. There is an additional 
prol)lem and we have not gotten iTito it in terms of the recomuumda- 
tion because there is not a con.'^ensus among the corj)()rati()ns in the 
Native villages. That is the tjuestion of stock certificates. 

Each Xative eligible owns 100 shares of stock in the regional 
^ corporation and iii his or her village corporation. Those stock certil]c^< 
cates are inalienable for 20 years, that is, they cannot be lost, they 
cannot be sold, with certain exceptions such as divorce proceedings. 
Once that 20-year exemi)tion runs out, those certificates can be lost 
for a variety of nutans. Even thotigh they might not produce signifi- 
cant income from the corporatif)Us, they become the major financial 
asset held by many Natives. '^Fhey could be lost in debt proceedings, 
they could be lost in inheritance taxes. On^^ of the potential horror 
stories laid out to us by Eniil Notti of the Alaska Native Foundation 
in the Artie Village situation again, thcoietically the corporation 
decides not to develop a particular pan el of iron ore or oil on the basis 
such type of develoi)ment would destroy the ecology and the subsis- 
tence economy and the lifestvle of the area. 

Any outside corj)oration that wished to develop that parcel given 
general corporarion patterns, would need (mlv in buy uj) nuiybe 
percent of the stock, 40 percent of the stock, for a one-time cash 
outlay and control that Native co»|)oratiou. 

What we are talking: about is will Native peoi)le be able to control 
Hhe corporations, whicn were set up to hold their assets, their heritage, 
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under existing and potential economic situations and education situa- 

One of the things that was really nnnd opening, mind expanding, 
was the incredible effort made at the village level to try to operate 
under the act. We were in the villaee of Unalakleet where under the 
Claims Settlement Act there is an IKA governmental council, there is 
a municipal corporation, there is a village profitmaking corporation. 

They have a nonprofit program operation corporation. They have a 
nonprofit fishing co-op. There are about 150 people and they have 6 
entities which they have to run. Not only do they not know the 
language of corporations, not only do they not know— they have tried 
extremely hard in extremely good faith to learn and operate within a 
system. It is an overwhelming and incredible job, to acquire in 5 

{rears the total corporate vocabulary, the legal concepts to select your 
and. It is being done, but it is being done with great difficulty at the 
villege level. 

Mr. Meeds. Maybe we ought to remove the residents of Unalakleet 
and bring them down to run the Federal Govemiuent. 

Mr. Alexander. What thev have done is really incredible. They 
have revenue-sharing funds through the municipal corporation and 
they use them to coordinate. But the problems are significant* For 
example, understanding of what a stock certificate means; although 
there is major educational effort going on. There is still very much 
awareness in Alaska of losing control or danger of losing corporations 
down the road. . , . 

What we have recommended on the long term issues — this is an 
experiment people are trying ami people arc trying sincerely in Alaska 
on the village level and the corporate level to work under the system 
that was set out— is that another look at the act be taken in abotit 
19S0 ami issues, hard issues, be examined to s(»c how the experiment is 
going, to see whether some of the concepts that wore felt to be ap- 
Dropriato in the lute sixties may in fact work against some of the 
ong-term Xative interests. Focus on such i>sues as trust status 
and, alienation of stock certifioates--John Borhn(![>o has spoken t(* 
this and he has spoken .several times about it, and other Xative 
leaders in Alaska have spoken about it— tlu» fu-st o years under the 
Settlement Act have taken 200 percent of everybody's lime to deal 
with the mechanics of land transfer. 

It is just recently peoi)le are focusinp; on i->^ues siuToumling stock 
certificates, alienat'ion of such certifieates, how these cornorations 
can interact— some of them are redundant now — how social services 
are performed in Alaska and so on. 

What we are rocoinniending is a hanl look-see at l)a>ic issues on 
a hmg-term basis. 

Mr. Mekds. Could I ask a threshold (pu^stion a^Miin with regards 
to this matter. What is the legal basis for a special r(»tationship 
between Alaska Natives and the U.S. (iovoiinnent? 

Mr. Alkxanoku. Our answer is about to become redundant. 
There is in the course of dealings with peoph* who had aboriginal 
rights to all of Alaska, as political and cultmal entities, a respon- 
sibility under the trust obligation, the trust relftti(m>;hip of the United 
States, to the Xative peoples of Alaska. 

We could go back through Kagama and the discussion we had 
yesterday. Essentially, it is the same. 
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Mr. Meeds. Is there not a provision in the Alaska Native Claims 
Settlement Act which in etfect says tliat this act shall not abrogate 
nor detract from the special relationship that exists? I have some 
recollection of that. 

Mr. Alexander. There is specific language \vhich says the trust 
obligation essentially continues. That is an issue that we have iii fact 
not gotten into and which is really a serious issue. The Alaska Native 
Claims Settlement Act, which in fact terminates hunting and fishing 
rights, and which creates certain land bases, certain cori)oratious 
and is a very complex piece of legislation. One fact is the trust 
obligation and how is tlmt defined. 

This chapter does not ^ot into that at all. 

Mr. BoRBiiiDGE. I would like to comment on that, Mr. Chairman, 
if I mav. It is a very fundamental issue because the rights, particularly 
to the 'land, of the Alaska Natives, was in fact preserved historically 
for action by the Congress in a series of acts, all of which were alluded 
to in the hearings attendant to the passage of the Settlement Act 
itself. 

What clearly resulted from this effort was not only the specifics 
a])plying to rights to the land and the efi"ect of the clarification of 
those aboriginal rights, but other Native rights as well were preserved 
for disj)osition by future acts of Congress. Largely, then, such rights, 
l)ei*haj)s more specifically the special relationship between the 
Alaska Natives and the Federal Government was not clearly defined 
prior to the i)assage of the Claims Settlement Act of .1971. 

What has been restated in the Claims Settlement Act is that what- 
ever the nature of that special relationship, it has not been eroded or 
ndverselv impacted bv passage of the Settlement Act. This is one of 
the very fundamental claims that Alaska Natives have reiterated in 
this area. 

I thhik it is one that veiy largely fails to be brought forward. It 
])eimentes the entire relationship. But it does not emerge specifically 
because of the lark of a specific action needed to clarify its status. 

We»])oint to this as something that is fundamental. The Alaska 
Native.s continue to examine wnether the Federal bureaucracy is 
adverselv reacting, either through regulation or whatever, in assuming 
the pa.^sage of the act has somehow cati.sed ^he Native to achieve a 
<*ircumstauce of aftiuence. The consequence is that Federal agencies 
think that they need not be as sympathetic to the Alaska Natives. 

I think tiiis sort of .subtle erosion is perhai)s more difficult to fight 
successhilly than that which confionts the basis of the trust relation- 
ship more 'directlv. 

Mr. Alexander. Just to follow up on Commissioner Meed s state- 
ment, the United States obligation to Alaska Natives was recognized 
in Berrlgan \\ the United States, which was a 1905 Supreme Court 
case, to ])rotect and as an obligation of the course of dealings to pro- 
tect its Indian wards. 

Conmiissioner Borbridge makes a very pertinent pomt on the 
impact of the Settlement Claims Act on the psychology of the State 
and private citizens; there is a notion abroad m Alaska that there are 
thousands of newly affluent Natives. There is no evidence to support 
thnt notion. . i j 

WTiat I was referring to in terms of the trust obligation was beyond 
the social services area. These are issues we would have to address 
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and we have not yet addressed. What is the Secretary's obligation to 
nrotect stock certificates* ownership and proj)erty rights of the Alaska 
Native villages? What is the Secretary's obligation to enhance village 
governments? What is the Secretary's obligation to protect corpora- 
tion rights? 

The trust obligation runs to land, among other things. But it clearly 
runs to land. What is the Secretary's obligation? Again we get to the 
classic conflict-of-interest situation. The Secretary of the Interior and 
his agents are on the other side of the bargaining table. They are the 
people who define what the easement standards are. They are the 
people who are not acting efficiently and effectively in the land 
transfer. 

Yet on the one hand they have a trust obligation. On the other 
hand they are the managers of the land that is being turned over. 
And, throughout the BLM there permeates an atmosphere of land 
management, not land transfer. 

Mr. Meeds. I think that the siit^de greatest impciliment to the 
tran>fer of 'ands to the Xative villa^res and corjKmitions is the ease- 
ment question. The siitr^estion that transfer take jjlace subject to 
whatever resohition of that i>roblem is made is an excellent suggestion. 

Easements are being used as a club right now to prevent the 
transfer of land. 

Mr. Alexander. One of the things I would like to point out 
generally, which is hard to conceive without a map in front of you or 
being in a fishing village, is if yon are talking about stream basements, 
those things maKe a lot of sense in the lower 48, but when you draw 
a 30-foot easement around the village of Unalakleet there is nothing 
left. That is it. And it is considered in all of the villages, a weapon, a 
club being held over the heads of the village corporations. 

Mr. BoRBRiDGE. Just briefly on that point, Mr. Chairman, 1 think 
this can be added to innumerable (^xami)les we have, wherein the 
Secretary of the Interior in i)rovitling a justification for an action 
states that he represents the greater good for the public and that 
this action is uecessarv. Thus, he holds un his right hand in promising 
to provide justice wliile with the left hand he manages to try to 
assure the Alaska Natives he has done the best he could for them. I 
think this is all too typical of the typo of circunistanro we encounter. 

I must suggest, and the vice chairnum has had considerable experi- 
en(^e in the Alaska Xative Claims Settlement Act and was one or the 
chief architects of the act, that it provides such a wonderful opjmr- 
tunity. It really is landmark legislation. It has a lot of creative 
originality about it. Unfortunntely, we Natives do have to work 
through the Department of the Interior which, unfortunately, is not 
noted for its creative attitude. 

Alaska Natives generally shudder whenever the Secretary stands 
up — whatever his name — to announce that as the })rotector of the 
greater public goo<l he has acted. We immediately conjecture as to 
what we are about to lose. And that is the truth about most of our 
negotiations. 

Mr. Bruce. Why wasn^t Alaska included in Public Law 638? We 
are making the recommendation, or the staff has, that they be in- 
clmied. And in 638 for self-determination grants. 
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Mr. Alexander. They were included. The problem is defining 
what is the tribal government for Alaska? Which one of the competing 
corporate, mmiicipal, tribal entities should be the contracting agent? 
Who should receive me 104 funds? 

What we have done is make a recommendation of a priority systein 
of where that money should go. Alaska is included but it is vague and 
ambiguous. It is left to the area director's determination. 

In Commissioner Borbridge's region, the Tlinget-Haida Councu has 
a long history as a tribal government and it maintains it should be 
the recipient of funds. In other areas of Alaska, the individ^al Native 
villages maintain they should be the recipients of the 638'-funds. 

What we have done is propose what we believe to be a rational 
priority system for determming v/ho should get the funds. 

Mr. Meeds. I have a question. Perhaps Commissioner Borbridge 

can answer it. ' j . . 

In instances where Native villaffes have the right to make decisions 
which affect residents of those villages who are non-Native and who 
have hot been desi{?nated as Natives, do those noti,-Natives have any 
representation or input in that decisionmaking process? 

Mr. Alexander, it will almost have to go village by village. Most 
of the villages that have a non-Native population of any significance 
tend to be miinicii)al corporations. A.s mimicii)al corporations all people 
in the villajre have ini)Ut. The froveming powers of the ICA Councils, 
although not com])letely out of existence, have seen some atrophy 
over a period of time. 

Mr. BoRURiDQE. The Confrress, with your participation, foresaw 
this problem and provided with sj)erific reference to the land, that no 
less than 1,280 acreas should be transferred to the municipality or in 
the event a munici])al form of government under State charter had 
not been formed, this land would be held in trust until the muuicipality 
was formed. Thus, with respect to such land areas as the villages now 
encompasse, |)lus the additional area, all of that land collectively 
would fall within the juiisdiction of the municipality yrith their form 
of government. It would be chartered under Alaska State law. 

Under those circumstances the Natives and non-Natives who are 
members of the mimicipality could have equal rights. 

Mr. Meeds. These are governmental decisions? 

Mr. BoRHRiDQE. These are governmental decisions. 

Mr. Meeds. The same jurisdictional tyi)e of questions we have 
been addressing earlier in the sessions on taxation, zoning, and other 
governmental j)Owers. 

Mr. Borbridge. Yes. Thus, with respect to the remanung lands, 
that is, the cornoration-owned lands, these would fall, of course, 
within the jurisdiction of the corporations?. 

Mr. Meeds. There are no non-Natives in the corporations. Only 
Natives can hold stock at this time in the cori)orations? 

Mr BoRBRmoE. Yes; except to such extent a non-Native mi^ht 
inherit stock where there w*ere perhaps no Native individual that 
was designated in the will, then this would be nonvoting stock. 

Mr. Meeds. That stock will become alienable in 1991, at which 
time conceivably, non-Native would also have input through stock 
ownership of the corporations. 
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Mr. BoRBRiDOB. Assuming non-Native ownership that might occur, 
I might concur with^ what the sta{f alludejl to as a concern. The 
Congress further saw in consideration of the act that it was important 
the Alaska Natives have an opportunity to acguu*e the experience and 
f^ophistication to be derived from operating in a corporate environ- 
ment which as a means of implementation of a Claims Settlement Act 
was unprecedented in the history of our country* 

As a consequence, an unfortunate consequence because of the delay 
in the transfer of land, the period during which the Natives adminis- 
tered both the funds and actually gained the experience of administer- 
ing their affairs pertaining to their land has been delayed. The actual 
period in which they will have opportunity to gain experience and 
sophistication insteatl of being 20 years is going to be less than 15 and 
perhaps evQn closer to 10 years. 

Mr. Whitecrow. Commissioner Borhridge, I want to apoligize 
for not knowing enough about Alaska to ask really sensible questions. 
But I would hk to give you a word of caution. For the allotted 
schedule of land^ hi Oklahoma is one I would certainly recommend 
that you look at. That particular procedure allowed tribes in Okla- 
homa to lose not just the iiaiority but an overwhelming majority of 
their landholdings by issuing fee patents to individual tribal members* 

Many of these tribal members have lost lands and as a result the 
total depletion of Indian lands In the State of Oklahoma has been 
almost complete. Insofar as your stock certificates now,^ I understand 
at the end of 20 years your stock certificates will be eligible for pur- 
chase by non-Indians or anyone who will be available to purchase 
those* 

Are you talking about the actual possibility of loss of your lands up 
there through this process? 

Mr. BoRBRiDGE. Yos. In response to the question, the answer is 
yes. I thmk for one who apoligizes for a lack of knowledge, you have 
put your finger on one of the overriding and fundamental issues that 
IS of errcat conceni not only to the Alaska Natives but to the friends of 
th^ Alaska Natives who worked with us for passage of the Claims 
Settlement Act. 

Roughl3% this is what could occur in 1991. There could he a loss of 
control of the corporations, assuming there is an acquisition of con- 
trolling stock by nonnativ^s. This, of course, would mean control 
of the assets. When we talk about assets, we are talking about not 
only financial assets but we are also talking about land and land 
resources. Thus, 1991 is a vory landmark date and I think is a specific 
time at which to view how successful the entire settlement act has 
been. 

We are really dealing with two broad areas and you have correctly 
iilentified this. One is how the act operates now. But assuming that in 
the intervening 20. years we have become highly successful and I have 
assurances we are going to ac^hievc a good measure of success, then> 
of course, a takeover of some kind in 1091 could still very well occur. 

Thus, the more successful we are and the better the act operates, 
the more attractive we will be to other corporations that are well 
financed and may be desirous of acquiring whatever assets we may 
have. 
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Mn Whitecrow. I mi^ht give you a, word of caution and ask you 
to consider this aspect of it. We have one tribe in the State of Okla- 
homa, the Osage Tribe, who developed headrights on their mineral 
holdinfjs and as a result now, throuf»:h the process of many, many 
years we have a great deal of non-indians who are lieadright owners ill 
that tribe and in effect are controlling the assets and uiiiieral rights of 
that particular tribe. 

As t\ result of this, we also have fullblood Indians now who are of 
Osage descent and are not headright owners and have no voice in their 
own tribal government. 1 would like to caution you. If this is a pos- 
sibility, 1 would certainly look toward this and ask the staff the in- 
dividual Indian loss of land should be taken into consideration. 

Mr. Alkxaxder. The voluntary loss of land is not the only po- 
tential problem. The involuntary loss-Tt^'kimissioner Borbridge is 
1,000 percent correct, The pass throufxj>/to tljJ^ individual native may 
not be sufficient in debt proceedmgHTitn inheritance taxes, in getting 
on State welfare. What is the/^tus of that stock certificate to the 
State? If ihv individual native's economic condition is not hi<rlily 
substantially raised — you hav^o take inio account the economics (if 
Alaska, whatever is a reasonaole incoiiTtvhere, double it for Alaska. 
As we taki' cabs to go around Washiii^fo^i, you can spend $1,000 
hx un afU'rnoon going to two or three villages^ by plane. 

Tho threat of involuntary loss of stock certificates in divorce })ro- 
ceeijinji:>, inheritance proceedinjrs, lln'ouirh St^Ue welfare proceed inus, 
U >iirnifi(-ant au-l substantial. The Native (/orpor^^iions in Alaska 
and the Ai*'N and oiliers an* doinix major education programs as to 
the voluntary component selUnir stock certificates, llo])efully, 
that will be successful. But tliat other componeni is extremely 
danirerous. 

Mr. WmrECRow. I mif^lit say this. From the standi)oint of many 
of the tribt^s we are workiiijj witli today, we are looking nt the pos- 
sibility of allowing those tribes to rebuild a land base. If you can 
take from i)ast experience we have had in Oklahoma, we have lost a 
great deal of our land J I would certainly caution you to take every 
precaution from the hijlian standpoint to not allow yourselves to 
into that particular category. 

We must now begin rebuilding a land base of some sort if we ho])e 
to achi(»ve any kind of self-sutficienry as a tribe. 

Mr. Mkeds. That reminds nu* of the anuuunition given to the 
Indians who met C'olumbus and they were told b}' those wlio foresaw 
things, that i)erhaps their inunigration policies wore a little too lax. 

Are there further comments or (questions? 

Mr. Dial. Now that we arc leaving Alaska, 1 hope someone will 
turn on tlie heat; the air-conditioning is on. 

Mr. lioHHHiDGK. Certainly, I want to acknowledge the oversight 
hearings condur-ttul by tlie IIou-(» Subconuuittee on Indian Affairs. As 
a c()iis(»(iuence of tlie over.-iglit hearing, fundamentally im})orta;it 
legislation was pa^^ed. This resulted specifically in passiige of tlie 
onmibus bill which was -siorm^d intu law •Januarv 2, \97(\, and from tin* 
viewpoint of some of the c()r|)oration<, including vSealaska, this wj.^ 
landmark legislation and 1 want lo acknowledge the time and attenii-'ii 
that went into its cnarina»nt» 
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At a later point, the Senate Interior and Insular Affairs Committee 
also conducted oversight hearings. Notwithstanding all of this valuable 
and vital help» the legislation is an evolving mechanism which from 
time to time discloses new, problems that emerge ; without these 
efforts we would have been troubled by other more fundamental issues 
which may have troubled us "fur m"ore. 

inother vital matter. One'of the provisionfi included as an amend- 
ment to the Settleihent Act was the provision referred to as the 
Buckley amendment. The Buckley amendment recognized if there 
were any delay in the payment of the $500 million due to be derived 
primarily from revenues, coming from and following as a result of the 
construction of the pipelines, there Would be an erosion in the value 
of those moneys. Congress recognized then, that a delay in the con- 
struction of the pipeline would result in a delay in ])ayments to the 
Alaska Natives, thus reducing the worth of that monev. It provided 
that there should be payments forthcoming with $5 million to be paid 
the latter half M calendar year 1975, and payment of an additional 
$5 million the first half of calendar 1976. 

Unfoitunately, although Congress made it quite clear that it 
recognized as justifiable the concern the Alaska Natives advanced and 
in fact Congress did pass this amendment, the natives were subse- 
quently advised that although the Department of the Interior sought 
funding for this provision, unilaterally, and without any notification 
to the Alaska Natives, and, it appears, without any notification to the 
Congress, the Office of Management and B .get urged striking out 
any recommendation for fundmg this jjrovision. 

To me, this illustrates in a most graphic form the arrogance and the 
insensitivity of the Office of Management and Budget which not only 
unilaterally acted contrary to what Congress declared it wished to 
have done, but it did so without any notification whatsoever to the 
Alaska Natives whose rights were affected. , . , ^ 

I might add that a number of our friends in the Congress h4ve 
sought to correct i ' inequity, but unsuccessfully. The Congress 
recognized the proble • in good faith they acted on the niatter, but 
•not only the will of the Jatives but their will as well was frustrated. 

With respect to another item, the delivery of services m Alaska is 
obviously impacted by the higher cost of hving, that is, the higher 
cost of the delivery of such services. • , . u j • j 

Has staff actually nut together vny figures that might be denved 
from either so-called marketbaskot studies or Bureau of Labor 
Statistics? If these have not been forthcoming, I would urge that such 
figures be included since it gives a sense of specificity to anyone who 
views that as a specific problem. , „ e - a ^' 

Other than that, I would quickly point to the effect of inflation on 
the vfllue of the Settlement Act since it was determined that the 
federally appropriated funds of $462.5 million would be paid over 
an 11-year period of time; the $500 Tinllion to be derived from a 2- 
percent override of rovalty at a less (;ertain schedule althoueh the 
State of Aln^oi projects complete payment of that sum m about 6 
years. I see no specific answer hero. The Alaska Natives will appar- 
ently share the damage from inflation that has struck the Nation. 
But nevertheless, these arc the tmfortunate consequence ot the mllu- 
tion on our Settlenu>nt Act i'vnuls. 
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Othor than that I will (luickly point to tho fact that under section 
17((l)(2) of the Settlement Act of 1971 . approximately 30 million-plus 
acres of land will be selected and r'lassified. There will bo an impact 
i>n the Alaska Natives, thus recjuirinis us to recognize that massive 
changes are takinj; j)lace in Alaska. Oil exploration and (levelonment 
is ajxiiin going: to pose some trememlous pressure on the Alaska 
Natives, 

Further, we need to educate Native C\)rporation stockholders. 
While the corporations involved have made efforts to educate their 
stockholders, it would appear there are other agencies that should 
undertake to assist the Alaska Natives to fulfill this particular re- 
spon*<ibility that I regard as a verv fundamental one. 

Mr. Mkkds. If th(»re are no further questions or comments, we 
stand in rece-;s until 1 :'M). 

[\VhepMi|)()n, at 12:1/3 j,m,, the meeting was recessed for lunch, to 
reconvene the same day at 1 i).m.] 



Mr. Mkkos. The (N)mmissi()n will be in session for further con- 
siderntif)!! on tlu* chapters prepared by the staff. 

The next (>r(l(»r of bu^^iiioss i< **C/hapter 14, Special Problem Area?- — 
()klahoi!ia/' .\Ir. Wharton ^s the lead stafi' mei!d)er. Please proceed 
fir-^t to iriv<» \\< an ()vervi(»u )f tlu* work of the task forces, and then 
the re( (>r»i!!ien(iations i"» <^ » Uy the staff. 

.\Ir, WHAurox. If the ( 'i.tmiu^sioners will take notice, there is, I 
hope, a tal)le of contents iix the beginning Oi chapter 14 in each of 
your book*^ with respect to the task forces Alost of our task forces 
h«»ld hearings in Oklahoma. 

However, with the e\c(»ption (^f taslc^force 1, none of the task 
forre^i gavt* it e\t(*nsive coverage. We do not at the pn^sent tinu* have 
for coiwldiTation of the Commissioners any recommendation on this 
subject because it has not been sufficiently developed to suj)port 
re<*()nuncntlatiuns at this time. 

The reason 1 jisked you to look at the tal)le of contents is because 
it will give you v Ty cpiickly a vi(»w that the Oklahonni Indians fa(*e 
luany of the same problems faced l)y Indians all over th(» r(»st of the 
Nalion, You ini^dit then i\<k why it has separate treatment. The 
ren'-cai for ih:it. the gene^^i^ of thoscMlifrenMiccs, comes from tlie .separate 
juri-(li< t ional ^tatut(»s affecting tin* State of Oklnhonia. 

Th.Mt le^M^hition has creat(Ml a en»at deal of confu.sion and un- 
ccrtaintv iil)oni the status of the trib(»s. 

Ml. Mkkds. Whieh le<jri-l:ition was that? 

Mr. Wn\Kio\. There are a cou|)h\ There was the T(»rritoriaI Ac-t, 
tlh* <>rL'Mnii .Vet, ami the Stntehood Acts of Oklahoma, th(» (*urtis 
Act of iMOt;, with respect lo tlu* Five ('ivilized 'i'ril)es in the eastern 
part tif ( Mvhihoina. 

Th'*re ?ue n iiund)(»r of specin{* statute-; in tith» 21) whieh separate* 
out ()kl.ihoiriH Iiuliniw for -^j)eeial trt^atnuMit. .\n (».\ainple would b(» 
the .*^t;jie nt* ()klahoma e\(^re!-e< jurisdir-tion sp(»cifi»*nlly by statute 
over prubMte niatt(Ts. putting thoM» mall(^i*s into the court of the 
."^tat** nud nllowihg t hrough that pi'oeess the loss of significant amounts 
of ludiMU hmci. 
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I think it needs to be noted western and eastern Oklahoma are 
significantly different in the laws that affect them. The laws are 
different. The United Tribes of Western Oklahoma and Kansas have 
been to Washington, D.C., particularly in the last 3 years to ask the 
Department of the Interior to assist them in clarifying the status of 
those laws, ^-^terior has failed to do that in the first two requests and 
has finally cou.. acted with that organization to do a paper for thorn. 
That paper is how in process. 

So there has been some minimal steps to bedn to clarify that 
situation. There is in the U.S. District Court of Western Oklahoma 
at this time a hunting and fishing case filed by the Cheyenne and 
Arapaho Tribes, to clarify their hunting rights. 

I think the whole history of the development of Oklahoma sets up 
why they are in the position they are in, Oklahoma being originally 
designated as that part of the country which was to be Indian country. 

They moved Indian tribes from virtually every direction of the 
compass into Oklahoma, the boundaries of the reservations established 
in the State take in virtually the entirety of the State. There is no 
specific piece of legislation which has e^'er disestablished those bound- 
aries with the exception I think of the Ponca and Otoe-Missouria 
Tribes. , 

So the issue of the reservation boundaries is still very much aii\ o 
in the State. That creates problems for both the State and the Indian 
peoj)le there. r ^ 

We are in the process of develoj)mg now for the Commission an 
extensive historical document X)n Oklahoiim that will be ready at the 
January meeting. From the results of most of the hearings from the 
task forces and from the testimony of the tribe^• and the peoi)le of 
Oklahoma, it is our opinion that one of the recommendations we will 
m;ike to the Commission is that Congress undertake a sj)ecial study 
of the problems in Oklahoma that is universally supported by the 
'western tribes and by most of the eastern tribes. 

Mr. Meeds. Any' questions or comments by the members of the 
Commission? . . . . . . 

Mr. Whitecrow. Mr. Chairman, as a Commissioner sitting on this 
Commission from the State of Oklahoma, I would like to insert into 
the record some comments in rep:artl to statements received by the 
Creek Tribe; for the benefit of Commissioner Dial, it is only 25 pages 
in lenjrth. „ , . , 

Mr. Meeds. Without objection, it will be received. 

Mr. Whiteckow. The Creek Tribe, I would like to inform the 
Commission, I did on the third of November send out a letter to the 
chiefs and second chiefs of all of the tribes in the State of Oklahonm 
plus those tribes in the State of Kansas delivering in their hantls 
summary statements and the recommendations of each of the 11 
task forces and bringing to their attention also t. e BIA management 
studv and its preUminary recommendations. i . , t 

I also brought to their attention some general comments which I 
felt were most api)ropriate and would be issues of this particular 
meeting. Those being issues regarding jurisdicticm. sovereignty, tru>t 
relationshii)s and also the deliberations that woidil cm .e about insofar 
as recornmeiuling a definition of a tribe and the identification of an 
Indian. 

26> 
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T also request oHjIuMr thoiijrhts in ron^nnl to a ooatiiuiation of hoalth 
ami cilu(*ational audotluu- servicos alon}^ Ath what tlioir roconinuMida- 
tions mijrht ho in iTpinl to funditijr nocos^ary for \\mn to hv\f\n re- 
claiminjr their hind bilksp and to devolop pconomic enterprises wliich 
wouUI allow self-suflicieney to come about for each of the tribes within 
those areas. 

I would like to just in suuiinary state what the chief of the Creek 
Nation states: The concept of tribal sovereignty is the single most 
important philosophy to define the entire Federal/Indian relntionshij). 
Philosophically, sovereij^nty belont;s to the entire people of the na- 
tion. The people of any nation have the rijjht to utilize the sovereignty 
by creating a government and delegating certain sovereign powers 
to it. Only those powers delegated to a government by its people are 
legitimate. The government is not sovereign in anil of itself, but it 
exercises those sovereign powers which its jjeople have chosen to 
give it. While it is prohibited from e.xercising those powers which the 
people have kept from it, the U.S. i)eo[)le have never specifically 
onlained the U.S. Government to exercise plenary powers over 
/ the respective nations of American Indi ns and their governments, 
j The regulation of commerce of the Indian nations, the making of 

' treaties and powers logically derive from the warmaking powers of 
government, and these arc the only three areas where constitutionality 
and legitimately the U.S. Governnieat is empowered to interact witK 
Indian nations. 

In the subject of jurisdiction I would like to read this: Jurisdiction 
is the combination of methods which a government uses in the legiti- 
mate exercise of its sovereignty. Traditionally, in both Creek and 
European governments those methods are categorized into executive 
jurisdiction, legislative jurisdiction, and judicial jurisdiction. In the 
exercise of jurisdiction, certain tools are utilized and those tools provide 
metes and bounds within which the jurisiliction can be exercised and 
without which it cannot. Each o\ the legitimate branches of Creek 
government has suiferetl from tlie brutal nolicies of the D(martnu»iit 
of the Interior, often \x\{\\ the approval of Congress. Tlie Creek 
courts were closed never to reopen. The national council was first 
emasculated by provisions of Federal law which flagranti^' rendenul 
tribal law^amenforceable. And then the council was disbanded through 
a series ot' events which Judge Bryant described so well in a recent 
case whereby it was ruled the original Creek constitution of 1867 
was still in effect, and as such the origi?ial Creek tribal government 
was the governing body for the Creek Aatioii. 

In the aspect of taxation a statement is made here also, in the 
definition of tribes, the tribal governmc^nt — I would like to read this 
for the interest of the Commissioners at the present time. 

Chief Cox states: 

Our response to the task force reconuneiidaiions you jn'ovidod will be forwarded 
prior to the December meeting. I am sorry time did uot ponnit the developmout 
uf adequate responses, iiowever, I can assure you our December letter will i^e 
supportive of the task force recommendations with additional reconnuendutions 
based upon our tribal perspective and goals. 

This gives us a pretty good line of thought with this letter insofar 
as the attitude of the (Veek NatioTi and prtUty well e.\(»mpliiies the 
attitude of the other tribes within the Stale to a great e.\tent. 
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This lettor pivtty wvW spoils out tlie fa(^t the tribes do feel the 
oi'iginal geographic* areas by treaty are still in effect ami iiiasnuich 
US we have not yet found any legislation or court action that in 
effect does detract or take away or abolish that original treaty geo- 
graphic boundary area, the tribes feel, and evidently the courts back 
it uj), that those' original geographic areas are still in eflfect and they 
do have jurisdiction. And this is one tribe that has expressed its desire 
to resume its responsibility to the people. 

Mr. ^IEEDS. Questions or comments by the Commission or by the 
staff? # 

Mr. Taylor. T might sneak to the Oklahoma situation for a 
moment. Don Wharton and I were present at 4 days of hearings in 
the State of Oklahoma, taking^ testunony on a whole range of issues 
including Federal administration, reservation boundaries, problems 
witli natural resources, ])robleins with land base. 

As Don has said, we fouml many problems in the State of Oklahoma 
which are very, w^^y similar to })roblems of tribes in other States. 
Tins is particularly true in connection with Federal admim. tion, 
.Iclivcry of servicer^, CETA type problems, IIIS, urban Indian problems 
in the State of Oklahoma. 

In the matter of jurisdiction, as Don has pointed out, there are very 
complicatiuj; factors in the State of Oklahoma. The specific legi?>lation 
Don alluded to is a very difficult problem. It is one of the first letters 
we n^ceived on our task foice 9, 1 believe, from the Chief of the 
Creek Nation, enclosing a copy of the Curtis act antl the act of 190(3. 
It is an incredibly shocking document, when it is understood what 
we do to those ♦ribes. 

I realize this is liistorv. I am sure you, Mr. Meeds, are quite well 
aware of it as well as all of the other' Indian Commissioners who are 
here. I think what we are looking toward in Oklahoma is to try to 
develoj) some jurisdicrtional system which could enable these tribes to 
restore their tribal «rovernment, iret back on their feet, reacquire a 
land base and (^xercise jurisdictional capabilities that would be 
couunensurate with the histf)rical pattern of Oklahoma. As Don says, 
the entire State is compris d of reservation boundaries or areas which 
either were n^servations or continue to ho to this day by reason of not 
havin.ir been formally (li<(»stabli>hed. There is a raiher confusin.ir juris- 
di(ni()nal picture that etnerires bct^ause (jf judicial decisions. In fact, 
an additional sideliirht to these problems, ui 195.'i when Public Law 
2s(j was l)eiu.ir (l(»vel()p(» \ the (iovcTnor of the State of Oklahoma was 
contacted to find out whether he wanted his iribts in the State to be 
hrouudit under the act ; his reply was it was not necessary, they already 
had jurisdiction. 

In fact, tluTc was no st)ecitic l(\irislation that (»ver transferred 
jurisdiction from the Ignited States to tin* State of ()klalioma, at least 
in the western lialf t)f that State*; the historical |)i('ture iti Oklahoma 
indieatt^s tril)al c(?urts survived in the western half of that State up 
until the 194n's I believe. 

This is a patterti of conduct which would ho totally incotisist(»nt if 
the rcMTvations had hetMi disestablished or the tribes tmninated. 
What I am sayiu'j: luMv is there is a confusing' jiu-isdictiotial pictiu'e in 
tlie State of Okluhomn. The nservation patterns \yithiTi the State 
are U!U(iue, and we are woi^kinjr to (h»ve'op sotu(* s|)ecilic nH-onuucMida- 
tioUs that would addre>s tlu* problems that we found in that State. 
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Mr. Meeds. Further comments or questions? If not, thank you 

very much. , , , , i. . 

Mr. Whitecrow. Mr. Chairman, before we proceed and realizing 
we do have some special recommendations to look forward to in our 
coming meeting in January, I would like to notify Commissioner Dial 
we are now ready to move ou to South Carolina. 

Mr. Meeds. Thank you very much, gentlemen. The next order of 
business is chapter 11, terminated Indians. 

Don Wharton also has the lead responsibility on this. 

Mr. Wharton. With respect to terminated Indians, if you will 
turn to page 15 of that chapter, you will find we are asking; the Com- 
mission to nclopt general provisions proposed beginning at page 13 
of that chapter. 

Congressman Meeds. This was the work of what task forces? 

Mr. WH.'^F 70S. This was the work of task force 10, sj)ecifically eiven 
the responsibility to address terminated and nonrecognized Indian 
people. 

Mr. Mee- . What is the staff's ojjinion of the work done by the 
tn>k force ami the basis of the recommendations made? Is it well 
supported and documented? ' , . , , . 

Sir. Wharton. With respect to terminated Indians which this 
chapter addresses, I think the task force work in this area was quite 
j:oo<I, particularly as reflected in their nrojjosed recommendations for 
ie^'i-lation on how to deal with the j)rol)lein. 

Mr. Meeds. Would you like to proceed to summarize the recom- 
ro. nidations l)e<rinning on page 13? 

Mr. Wharton. This particular list of recommendations comes 
specificalh- out of a paper developed by Charles Wilkinson submitte<l 
to the task force suggesting to Congress how they might deal with 
this problem. . 

It sets up first of all congressional policy which would rever-^e the 
policv set forth specifically in House Concurrent Resolution lOS, 
which as vou know is the one that sets forth the jiolicy of tennination 
and assiinilation, although there has been suhsequent le<;isktion which 
hi spirit reverses that policy, House Concurrent Resolution 108 has 
never been - pecifically renounced. . 

As a first stpj), they would suggest that oujrht to be donp. hrnie 
Stevens has sjjoken many times about the problems of the ternnnation 
numster and what sort" of i)sychological effects that has on Indian 
neople and how they bohfve and expect the Congress to behave. 
Removal of that resolution or renouncing that resolution would go 
far toward assuring Indian i>eoj)le of Congress' intent not to follow 
that polic^y any further. , ^ , , • i , 

It also has impacts with respect to how the Federal agencies deal 
with the Indian people. It has been the finding and the imim'ssioii of 
many of the people on the task forces in tJiking testimony of Indian 
people that thore are Federal administrt'.tors throughout tho system 
which still reflect the termination jiolicy in the way they administer 
to Indian aff'airs, and that is their view of the Govonrment's policy m 
dealing in Indian aflfairs. That is the beginning; and to renounce 
House Concurrent Resolution 108. 

Mr. Meedh. Can vou point to any specific acts in the past 2 years 
by individuals or a policy of a bureau or any other Fedcrnl agency 
which supi)ort what you just said? 
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Mr. Alexander. There is substantial feeling;, at least in southern 
California, that Public Law 638 as explained to Indian people by 
Bureau officials is termination legislation. And that view was expressed 
to us time and time ajfain in southern California by tribal officials 
who base their information on Bureau explanations. 

Mr. M^EDS. Are there any papers, directives, or orders, which 
contain this explanation? 

Mr. Alexander. The Bureau's explanation of 638 on paper is 
extremely complicated and complex. Most of the communications we 
hear about in Indian country are not official directives, but the im- 
plicit and sometimes explicit statements ^*off the record" by Bureau 
officials to Indian official tribal people, tribal leaders, particulai-ly in 
the 638 context which I am most f miliar with. 

As a matter of fact in our hearings in Escondido a number of 
tribal officials came with posters or placards saying ''638 is a guise 
for termination" and handmg out leaflets to that effect. 

No amount of explanation on our part as to what the congressional 
intention was, was sufficient to overturn what has been termed by 
Ernie Stevens as the ^'termination monster". And there is tribal 
experience relating to the southern i)art of Arizona where tribes have 
contracted — the Apaches particularly — for law enforcement services 
to find their funds under those contracts stagnating and not increasing, 
being forced — with inflation — to turn those functions back to the 
Bureau and then the Bureau's budget was increased by 50 percent. 
The tribes view suspiciously many of these programs. 

To put it straight, many of the tribes feel the Bureau is standing 
around and sort of out of the corner of their mouths saving we are 
going to let you do this and we are going to let you do it in such a 
wav that vou fail, and we are kind of hoping that you fail. 

there is great fear. To repeat what Mr. Wharton said, the con- 
tinued existence of House Resolution 108 adds substance to that 
fear. 

Mr. Taylor. Mr. Chairman, if I could address myself to the 6r-}% 
problem for a moment, I think the best explanation I heard was when 
Alan Parker testified here, I believe for the third quarter report. 
One of the great concerns about the contracting nrocochire is that if 
the tribes take over programs there is less need for personnel in tlie 
Bureau of Indian Affairs. However, the BIA contiinies to have re- 
sponsibility in other areas with respect to other tribes. 

Typicallv because of 0MB and the Socrretary of Interior and the 
budget process, BIA, as with every Federal agency, does not get enoii<rh 
fimds to do its job right. So as their jjroblems mount in an area where 
they f!ontinue to have responsibility, the BIA tends to cut back on 
that funding which goes to the tribes under Public Law 638 in order 
tiiat they can perform their own functions proj)erly. 

As the tribe that contracted the program starts to go under, they 
turn around to BIA and say, hey, man, we can't do it; take it back — 
BIA is then in tlio position, ihie to attrition of perscmnel, of saying 
we don't have the personnel, we can't do it. But BIA does take the 
program back. At least this has been a pattern under GiiS. Whether 
that pattern will be able to continue — but when BIA pulls the program 
back, then they pull the plug hi other necessary funding. 
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I think theso fears are very legitimate. I am not privy to any of 
these rumors of the Bureau* of Indian Affairs threatening neople, 
but I have heard of some of them. I am inclined to be a little clubious 
about it. 

I d;i feel the concern is very legitimate and I susi)ect the concern of 
BIA is also very legitimate. I think part of this arises through the 
funding i)rocoss. Perhaps if there could bo some sort of long-term 
funding which I think v^ouUl fit very much into Ernie's concei)ts, 
number one, in budget processing, number two, on neeils for economic 
development, tiitit might help alleviate some of these fears. 

But I don't think these fears are totally groundless. 

Mr. Meeds., They are a natural consequence of the very bureau 
whose exist enre is donendent upon what it is doing now, admmistering 
legislation which will cut into that turf. I think it is a natural and 
apjproximate consequence of the situation in which they are placed, 

Mr. T.\YL0R» There is clearlv a conflict of interest there, which is 
what I think you are saying. By the same token, as the tribes look 
at this and as I think the BIA looks at it, down the road there does 
come a threat of eventual termmation of the Federal trust responsibil- 
ity. This is a legitimate concern and I think we must address it. 

Probably we will be able to handle ^ome of that in Federal admin- 
istration and economic development. I might say Task Force Number 
Two dealt rather clearlv with this 638 funding problem. 

Mr. Deer. I would like to have clarified for my own information, 
I have heard the resolutions of Congress only jiertain to tliat particu- 
lar session of Congre.<^s and at the end, the resolutions no longer apply. 
On the other hand, we have this resolution that stands on the books. 

I would like to know if some action needs to be taken by the House 
to repudiate that action'^ 

Mr. Meed.s. As Commissioner Deer will recall, wo discussed this 
matter a number of years ago and took that action which we felt 
would be the most permanent one. And which bound the Congre^ss 
more than a concurrent resolution. That wa^- the restoration of the 
Menominee. I don'l know whal xuore proof is needed. 

But obviously, facing that issue head on and saying straightaway 
the nassage of a certain resolution wipes out the policy of 108, 1 don't 
ihinlc that is a difTicult task. 

Mr. Deer.' I have heard that pertains to the Menominee, but what 
about tlie rest of us? 

Mr, Bruce. Mr. Chairman, the Menominee restoration which was 
addressed in 1973 at that time why didn't it include, why wasn't a 
general restoration act passed? As I recall, it woidd be on a tribe-by- 
tnbe basis. That is why it was not included in the general restoration 
act at that time. 

Mn Meed. If I could answer the question, there are a number of 
rea.sons why a general restoration act was not passed. The only tribe 
which had done its homework ami was in a position to be restored 
at that tune was the Menominee. It was felt that we should proceed 
with that as indicative of the mood of the Congress. The Congress at 
least was prepared to take these on an ad hoc one-by-one basis. 

I think pei^onally, the suggestion of the task force and the stafi' 
here for some onmibus restoration kgislation, along certain guide- 
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line«». nn.l i-ovtain niotho.ls, is a ^'ood sug-estion. Then you can make 
it in effect an atlministrative matter which makes it imich easier. 

Mr. BRfCE. What you are sayinji, Commissioner, insteacl of repeiil- 
in" lOS the nnssinji of the Menominee Act ehmmates ins.' As l 
internret it? We have been tryinp to pet that House concurrent * 
resohition repealed. We have hail some difficulty and it always crops 

up a number of times. ... , . , i * i w 

I wonder what the exi)lanation is for not bemj,' able to repeal it. 
If it wasn't there, we would all feel a lot better. . 

Mr. Meeds. I think pnmarily because nobody has ever tried very 
hard to iei)eal it. The conclusion by some of us who were involveil 
was tliat the best evidence of the chanjie in policy was to restore to 
the ♦ribes which had been terminated, and that ought to be pretty 
j:raj)hic evidence of repudiation of the policy under which terminatioa 

^°If tllere is still a big question in the Indian world, I don't think I 
see anv problem with repudiation of 108 si)eciricallv. 

Mr "Whitecrow. Mr. Chairman, if T may, I would like to alUuie to 
this situati(m for just a moment. Inasmuch as in the northeast corn'^r 
of Oklahoma from whence I came and hoi)e to go back, we hav.' the 
onlv terminated tribes in the State of Oklahoma in that immediate 
area, and I can certainly attest to the fact this restoration is an abso- 
lute nctessitv if we "contniue allowing people to work ^nth Indian 
Mcople " Because that in effect has brought about a confiict wit un 
our area as to recognized Imlians fighting to termmate Indians am m 
effect could iierhaps brinir some violence in our area because of the 
atmosidiere that has been developeil just in the past 2 years m reganl 
to recognition of Indians. „ . r„ 

Doe> the termination bill itself really, in effect, termmate a person s 
herita"e"' Does this conirre-sitmal act terminate an nulividual s 
heritarv as an Indian? Tlii^ is a tremendous problem we have in our 
area and I can also attest to the fact that within the Bureau structure 
%vo still have OK's within tiiat systeui who still feel House Cm:- 
current Roolutitui lOS is still the policy of the Congress until it 
repudiates it officially. . , :„ 

Mr. Meeds. Further questions or suggestions by the Loinuussuin 

or bv the staff*? , ./^ i -i \ . e ♦i.:. 

M*r Whautox. To the extent the specific p]iilosoi)li\ of tu.^ 
cu"''ested recommendation is to provide an administrative proc-ss 
where the tribes sit down imlividualy with the .secretary of th» 
Intericr and negotiate with that individual a restoration process whJcH 
i> then ratified bv f'ouirress. , • i i -i \ .t 

I <ruess the particulars are not necessary but that is the pJu.osopJiy oi 
these recommendations. i , 

Mr. Meeds. I guess tlu Congress pa.sses a general act and then 

pro( mls^ exwder. In working out some of these, we will look to the 
restoration experience of the Menominee and the experience oil time 
frames and negotiatitms (\)niiuissioner Deer has expres-ed, ttie 
necessitv of involving the State at the discussion levels so there wnil 
not be uncertainty a? to transfer of functions and so on. \\o will take 
those factors into account. 
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^ Mr. Wharton. I would point out one other provision rather 
important on page 14, number six, that is nothinjr m the act alters 
^ preexistine: rights or obligations or affects the status of any federally 
TOCognized tnbe. 

As you know, with respect to the Klamaths and previously with the- 
Menominee^ there are preexisting treaty rights which were not 
terminated m the termination process and notliing in the Restoration 
Act would be construed to affect those rights as they e.\ist today. 

It also is becoming an issue 

Mr. Bruce. Intenm recommendations, whose recommendation was 
that? . Definition of an Indian? 

Mr. Wharton. Task Force 10. That is taken from the task force 
report. 

Mr. Bruce. It is under recommendations. 

Mr. Wharton. We are not suggesting that as a staff, we are 
reporting that as a task force recommendation. 

Mr. Bruce. I read up I ere that Congress shouUl in the meantime 
do the following, and it is listed under the following. Also, I want to 
call your attention to item four, direct the GAO to immediatelv 
proceed with full and complete investigations of the trust mismanage- 
ment of assets. 

Is that a recommendation? 

Mr. Alexander. What we were attempting to get consensus on 
today was the restoration process. We are not specifically prepared to 
adont the specific recommendations. As a general proposition, we 
tend to have staff support, but we were focusing on broader issues, 
how to establish a restoration process. When we come back to you in 
January with the draft, we will be very specific on implementing 
the recommendations that in terms of Indian recognition, other task 
forces have come up with other alternatives and the resolution of that 
is going to have to occur between now and January. 

Mr. Wharton. I expect we will have some of these recommenda- 
tions as you see them when we come back in January, number four in 
particjdar. As you well know, there were substantial conferences, 
there is a real problem of how those were handled in the terminati(m 
piocess. So I imagine we will have some reconunendations when we 
return with respect to those. 

Mr. WmTECROw. These are not staff recommendations here? 

Mr. Alexander. We are not adopthig thorn at this point in time 
because of the necessit;y to touch each of the issues. The most important 
issue is the restoration. Congress should consistently repudiate 
Concurrent Resolution 108. It will require tribo-by-tribe negotiation 
then, but that it be the policy of the United States to restore tribes. 

What we are doing is askinj^ you in a sense to consent to our direction 
on that chapter and then we will work out recommendations jumping 
off from what the task force said. But we have not evaluated each 
and every one of those recommendations. 

Mr. Whitecrow. In that event, I would suggest we make it very 
clear that this definition of Indian is not the Commission's recom- 
mendation but rather a definition to be considered. 

Mr. Wharton. I would expand that to all of the recommendatidns 
at this time* 
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Mr. Whitecuow. What I am fearful of is if that defiuitiou should 
get out 

Mr. Bruce. It docs include Alaska Natives. 

Mr. Alexander. Conimissioaer Whitccrow, page 15, it says— we 
are quite specific in what wo are asking for which is at this pomt the 
adoption of the general i)rovisious of the proposed legislation because 
we arc going to have to work out this area of the hitoriin recomnienda- 
tions. If you have sjjecific questions or criticism or critique of that 
statement. On page 14: 

for the purpose of services, programs and benefit^ direct nil I'cdoral Departmpnta 
and agencies to serve all Indians, notwithstandiug pr<>vi.iioii3 of the laws to tne 
contrary regarding specific tribes and appropriate funds necessary to carry out 
the directive. 

If yoM would like to give us your views on that for our edification 
we woukl appreciate it. _ , ., 

Mr. Deer. Do we have any idea of how many tribes we are 
talking about? 

Mr. Wharton. That is listed on page 1 of this chapter. 

Mr. Whitecrow. Is this a complete list? 

Mr. Wharton. To the best of mv knowledge. Commissioner, it is. 
Mr. Whitecrow. This would include all of those Agua Calientes 
in Cidifornia? 

Mr. Wharton. Only by reference, yes. . 

Mr. Whitecrow. If I understand you correctly, these are interim 
reconnnemlations. You are reconnnending all services, i)rograms, and 
benefits would be immediately available in the interim? 

Mr. Wharton. We are not makuig any interim reconuuendations 

at this time. , . , ,i ^ 

Mr Alexander. That is task force lO's recommendation and that 
hoijcfullv will be circulated for conmiont atid criticism as soon as 
that task force is i)\iblished and available, it is not a staff recommeu- 

ilation, however. . , _ 

Mr. Taylor. I think we could use some guidance, Commissioner. 
On page 14, paragraph 2, that has the definition. If the consensus 
of tliis Commission is opposed to that definition, right now I think 
we ought to take it out before it is circulated. Task Force lO's report; 
we are prei)aring a final rejjort. . 

Mr. Whit£crow. If I niav comment ni)On this. Again, 1 would 
like to ipf.'r to the sovereign issue. If we come through with any 
sort of legislative definhion of an liulian as to whc is an Indian, 
what is an Indian, I foel we are imi)inging ui)on thj? sovereignty of 
the tribe in allowing that particular tribe to determine who its own 
monibers are. , . , , ,, 

Mr. Meed.s. I don't see this definition as doing that at all. It says 
whoever is a member or descendant of a niomber of a North American 
tribe. If you have tribes define theu> membership then that pei-son 

would be , . , . T 

Mr Whitecrow. The descendant of a moniber is tiic issue 1 am 
concerned with here, because we do have some tribal constitutions 
that do not recognize all descendants. They have got to go through 
tlie membership process. , . , ^ 

Mr Dial Mr. (Iiairman, a couple of days ago we passed a motion 
on recognition. rerhai)s they could work out somethnig on deluutiou 
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along with this. You don^t have time to settle it now. Paul and the 
boys are to bring something back to the next meeting on the next 
step dealing with recognition; why couldu^t they deal with definition 
also? 

Mr* Meeds. My personal belief is that if we terminated our work 
and write our report without a definition of who is an Indian^ we will 
have failed miserably in our recommendations. 

Mr- Dial. I agree. I am not saying I have any hanguus here with 
this definition b\it some apparently have a hangup with tne definition 
'and I am iust speaking for myself because I am getting ready to walk 
out and tnen you won't have a quorum and you are going to be in 
the same position— I have to catch a flight at 3:20^ if you are going 
to have a vote 

Mr. Meeds- Maybe we could do as the Plains Indians used to dc, 
operate by consensus. I would suggest the staff provide us with some 
recommendations, maybe a number of alternatives, for the definition 
of who is an Indian. Tnat tvw^ we would have a number of alternatives 
lor that definition, to vote ob-at our next meeting. 

Is that acceptable? 

Mr. Dial. Very good. 

Mr. Deer- I would like to also suggest we have some alternatives 
for definition of tribe. I think we need to have some real thought 
given to that also. 

Mr. Meeds. I tliink that is an excellent suggestion. Obviously the 
key to establishing who is an Indian, f we want to recommend some- 
thmff, is going to be establishing what is a tribe or recognized entity. 

I have no objection to that. Is there any objection to alternative 
definitions? 

Very well. 

Mr. Alexander- We will work m this direction and indicate to you 
when we produce this in January what is the preference of the Indian 
country in this area. 

Mr. Meeds. Also, some alternatives for what is Indian country? 
Mr. Alexander- Xo; I am saying picking up on what Senator 
Abourezk said- Consistent with what Senator Abourzek said and 
others on the panel have mentioned, when we work out what are 
reasonable alternatives, we will indicate to you what the Indian view 
is of these alternatives, including an alternative for rio definition. 

Mr- Meeds. Could I also at least personally ask — maybe I already 
did this — other recommendations as to what is a reservation. You will 
recall back in the tribal government section there Was a recommenda- 
tion for original boundaries for resen. ations and we asked for the map 
and everything. If it is not too much work, I would ask you personally 
to work out a definition which would encompass presently existmg 
boundaries of reservations- 
Mr- Taylor. We will. 

Mr- Meeds. Are there further comments or questions? If not, very 
well, thank you very much, gentlemen. The iBj&t section is the general 
provisions section which is chapter 15 and which, as I recall, we 
started to discuss and then we decided we would discuss the more 
specific recommendations. 

Could we spend 20 minutes on this section? It is the intent of the 
Chair to adjourn at 3 o'clock. 
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Would you pUnise proceed with the expUination and discussion of 
the specific recommendations? 
Mr. Alexander. This is a three part chapter. The first part 
\ contains the froneral state of knowledge concemin}; Indian aflFairs* 
\ The second i)art deals with our statutory mandate to consider altema- 
. tive elective Indian bodies. The third part is specifically dealinfj with 
' task force 9's rei)ort on revision and consolidation of 25 U*S.C. 
\ On the first nage, the state of knowled{j;e concerning Indian aflfairs, 
I think it has beon obvious from our discussion the last 4 or 5 days 
that continuous reference has been made to the hick of knowledge 
. ainong the citizenrv in general and in particular those people dealing in 
Indian affairs. An(l, in fact, our view is that tliere is la(*k of knowledge 
of 'the legal basis of the United States/tribal relationship, what the 
rehuionship of that is and what we are recommending is essentially 
mai^(hitory training on Indian history, legal status ami culture for 
uny\government employee administering programs in Indian affairs; 
that us State and Federal and it would be tied to Federal funding on 
the State and local thing to obviate any need to perceive a constitu- 
tional problem. 

What we would also like to do is have the educational institutions 
of this country through Congress and through some research and 
experimentation, take a good hard look at the curricula they use 
today and incorporate into that curricula accurate views of American 
history, i)articuiarly Indian history, and the historical facts con- 
cerning the Federal/Indian relationshij). 

We have mentioned it before but it j)ermeates all areas. You can 
go to the finest law school in this country and be a law journal student 
and what-have-you and not know one iota of information concerning 
Federal/ Indian relations. You can go to a graduate school in this 
country and operate on a daily basis affecting Indian children and 
not know who you are dealing with, not know what the i)olitical 
status of the tribe you are interacting with. It just does not exist. 
It seems to me it needs a major congressional effort in this area, and 
that is what we are recommending. 

If you like^ I can wait until the end of the whole chapter and we 
can trke questions (m specific components. 

The second^ part is alternative elected boclies. Simi)ly jnit. what 
we are saying is there is no consensus in Indian country at the present 
time as to what method or mechanism would be appropriate, if any, 
for direct inj)ut into the congressional i)rocess, whether it be a non- 
voting delegate, whether it l)e an elected commissicm of some sort, 
an elected Ccmgressman. What we are saying is there should be no 
congressional a<*tion in this area until the Indian people have a chance 
to formulate their views and at that time Congress should bo resj)on- 
^^ivo. It is not manilatory resj)onsiveness, of course, but in good 
faith be responsive, and this report should highlight what some of 
the current options are, what some of the pro's and con's of those 
options are and we recommend no specific action for any of the 
particular alternatives. 

Tiie third section of this report deals with task force 9 and our 
general staff — we agi'ee it is the finest of all of the task force reports 
in our view. It is an extremely complex piece of work and the concent 
is it is an ongoing piece of work. What we are saying is it is to tlie 



Joint and it should be submitted to the Congress, presumably the 
udiciary Committee, or a joint committee of both Judiciary Com- 
mittees, with a recommendation that staff be provided to continue 
that work to fruition with hearing processes and allowing for addi-- 
tional Indian input and other input. - 

Mr. Taylor. I think this consultation process is extremely im- 
portant. 1 would like to relate a specific incident as to why I say that. 
After our report came out, it was reviewed by various congressional 
staff, et cetera, and I received a call from vour staff, Mr. Meeds, 
Mr. Ducheneaiix, Frank Ducheneaux. Frank comment was: I see 
you say section 474. it is probably obsolete, consider repealing it.'* 
1 immt»(liately grabbed my code and started thumbing it madly. 
1 knew he had something in store for me. It is a statute that appears 
obsolete on its face. It relates to Indian treaty claims based on an 
act of 1889. In fact, he advised me I had better not come out to the 
Cheyenne River for quite a while because every child that comes of 
ftije, 18 years old, gets a $1,000 payment. 

So this illustrates the kind of problems that are built into theso 
proposals. I think it is vitally important the Indian community be 
consulted on these. 

Commissioner Whitecrow. I have one question. One of the recom- 
inendatious here is that a union of Indian .nations be established, 
to serve as a recognized, unofficial committee of Confess. I won^dm• 
if this isn't set up properlv, wouldn't it also not be nifringing upo; 
the sovereign rights of a tribe in recommending thes 3 kinds of organi- 
zational concepts? Should this not be allowed to be normal process 
by development with intertribal and tribal relationships? 

Mr. Alexander., To reiterate, we are not recommending any of 
the specific proposals. You can take that union concept and say the 
tribes let it be established permissively rather than mandatorily, 
and tribes, if they so seek could perform such a thing; that is the act 
of a sovereign; a sovereign can enter into agreements to share re- 
sponsibilities. 

\ir. Whitecrow. That is my point then in total, Paul. If we are 
recommending these kind of actions, ])t 'hajjs it might be better if we 
would just recognize this is a postdbilitjr ot development rather than 
recommending as a Commission that this come about. 

Mr. Alexander. My view fe we are not going to recommend any- 
thing specific. We will lay out some of these suggestions that have been 
generated from tribal people and discuss them. We have no view. 

Mr. Meeds. Could you give us yoi^r opinion as to which of these 
recommendations, if adopted, would require constitutional amend- 
ments? It is clear to me some of them would. 

Mr. Alexander. It is like the— there are arguments that coula be 
made under plenary powers about constitutional amendihents. It 
is, however, the; staff view that some of the major kinds ofx shifts 
require constitutional amendments. 

Mr. Meeds. Two or three on page 4 would cleai*ly require constitu- 
tional amendment. 

Mr. Alexander. That could be argued and that would be pointed 
cut in the staff discussion in the text of the report. 

Mr. Whitecrow. Mr. Chairman, would you mind pointing out to 
a layman which of these points on page 4 would require constitu- 
tional amendments? 



Mr. Mek.db. a quick reading of 2 and 3 indieatoT)oth. 

Mr. Alsxandeh. Setting up a body of powe >vithin the U.S* 
Congress made up of elected — I am not quit'* sure now the election 
would be organijsed — representatives from Indian country, be it by 
tribe or region or what. 

Mr. Meedsp I think probably 3 under (b) would also. Are there 
further comments or questions? 

Mr. Whitcrow. On page 3 under recommendation (a), would that 
also require constitutionafamendment? 

Mr. Alexander. To the extent we are Ulking about a voting 
'member with full congressional power, not as I said previously a 
nonvoting delegate which is one of the options that has been talked 
about. Those are recommendations that come from a number of task 
force reports, primarily task force 3, And in our staif recommen- 
dation we have really not adopted any specific one. There is no 
consensus in Indian country. Some of these proposals are something 
people are just starting to tjiink about. Some were generated by the 
task forces themselves. 

Ms. Deer. I would like to commend the staff for excellent 
work. I know they have put in many hard hours of consult ation^and 
really burning the midnight oil. This means the total staff. I think 
the alternatives and analyses and discussion that have been presented 
to us have been outstanding, and I would like to expre^^s my appre- 
ciation as a Commissioner to the entire staff and look forward to our 
next meeting with some more of your excellent staff work. 

Mr. Meeds. I, too, would like to take the opportunity to commend 
the staff. Although I have some disagreement with some of the recom- 
mendations made by the staff, I don't recall having been treated to 
better staff wwk. I think the staff has done a tremendous job and has 
pven a very creditable performance for this Commission. 

Mr. Ai-EXA\i>EH. We thank you. I would like to point out, that you ' 
see generally up liere the white-collar component of out staff and I 
would i)ersonally like* to tliank tlfe derit^al i)eo])le wlio have just dono 
an incredible job for us — all the way throu^^h. Rarely do they get the 
kind of recotrnition thc\v should. They liave just hvvn terrific. 

Mr. Whiteciiow. Mr. (?hairnum/l would also like to join with the 
rest of the C'oinuiissioiiers in thankinir the staff for an outstandinLT 
job and I would also like to in(4u\le in that ^^taff. every clerk, every 
stenographer, everyone who has anyihinir to do with the ( 'oniniission. 

I would also like to enter nito the record the stiitetnent I read from 
the Washintiton Post, Tuesday, Xoveni})er 2:i. I97<i. from Jack 
Andei-son and Los Whit ten's column, whereby I think it is quit« 
approj)riato to hmuI it here. They are talkinir about the past Presidents, 
and whereby they are indicatiuL^ the Archives plans to assitrn 100 
workers to do the oatalopnir o( the President's pai)ers once the 
courts ever turn'theiu loose and it will be an exhaustive chore which 
will last until about 1981. 1 wouhl like to state thi<. 

We are doin^ and we ^Mive done i?bout 300 years of resoan-li with 
this particular conj^ressional Coininission and i think we are doinir 
an outstan(lin<r joH of i)Uttin^ t()jrethor a -^ct of papers that will jro 
down in history and certainly it is not jroiuir to be unite as expensive 
as this exhaustive work mentioned here that is bein<r developed just 
to preserve the papers of one man» ref^ardless of vliether or n )t he 
deserved the very top level of this Nation. He is one i)or>on. 

We are talking about millions of people. 
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(Krom the WMhlOfton Pott, Mov« 23, 1876] 
' Jack Andtraon and Lt$, Whiit$n * 

DtLKX LlKBLT ON AlRlNO NiXON DATpA 

The public ha^ the mistaken improssion that Jimmy Carter, onne he's installed 
in the nhito House, will be able to release Hichurd Nixoifs tapes and records. 
tTh^^y contain many dark secrets, which still hang over the Nix ju yeai-s. 
• * But our sources say it will take at leu$t five years, even with favorable court 
rulings to break loose the controversial tapes and letters, Jimmy Carter will 
have little, if anything, to say abb\it it. 

Home 900 rolls of tapej4.4jgntalning the conversations of Nixon and his aides 
In^^tde the Oval Oftge^-^^aiiTthider court seal. Another 36 million to 42 million 

• pieces t)fj>MJtt Hf^^o locked upawaiting court action. 

ConrfR»ss has already enacted specitu legislation, giving the government 

• controTof the Nixon material. But the former President has successfully tied up 
their release iu the court?*. , 

* The nio<t sensitive papers and all the tapes, mcninwhile, are stored in the 
Executive OfRce Building, adjoining the White House. The bulk of the material 
is kept uuuV'i- guard in the General Services Administration's warehouse in 
Stiitland, Md. 

, The Supreme Court, if it agrees with a lower court ruling, could uphold Congress 
in ft few week"*. Or, ti^p Supreme Court may ask for oral arguments and l^ld off a 
ruling until next yr»ar. 

Kven if the Supreme Court rules against Nixon, he Can file a second suit on 
con^:titutional Kroimds and start the whole process over. This would extend the 
secrecy At least until the fall of 1978, 

Once tht» court- r'eai* the way, GSA is drafting regulations that would permit 
the release of :\iu\(, " everything contaim^d in the tapes and papers. The Archives 
plans td a*<<ign 100 '-kf^rs to do the cataloging. But this 'exhaustive chore would 
talce until about 10^ i. 

Eventually, t*..- ' 'Ix^m ])ai>ors and tapes will be open to the public, the courts 
willing, ill 1 1 dH\< . • iat . The onl}^ material that would be withheld would be 
Nl.^on s personal pupe:> ^^ach as letters to his wife, military secrets, information 
that mignt iiitertV e with a fair trial, documents that violate the privacy act, and 
perhaps a fi*w oth/^r categories/ 

But nothing U likely to be available during Crrter*s first term, 

' I (lid want to put that into the record. Before we adjourn, Mr, 
(''h^irman. I would like to also read from the 10 points of what our 
historian J^ay<.in rejran! to the concent of the work and reading: from 
this book. '*'l1iey Came Here First,' and the last page states, and I 
think this is quite 'api)ropriate to the work of this Commission, as 
you recall in the preface of this hook at the beginning of this meeting 
and we are talking about a Hopi viUafror and his sheep: 

The tiine Ikus come to show faith in the democratic process which the nation 
avowedly prueticp-t. The Hopi speaker g:ive i)ractical meaning to that avowal. 
I,t:t hin» pr.MV for the r.-in that would bring grass and save his sneep. If the white 
man wanted to count the sheep, that was his concern. The ilopi had a world to 
keep in ordrr and counting sheep interfered with what he had to do. If the nation 
is ever to demonstrate the moral strength of the democratic process, it must find 
it possible tH alioAV the Hopi villager to umko his own adjustments within a chang- 
ing world socie ty. .\Ien born out of Europe came to power by insisting on such a 
course for thenji^>lves. The possibility of such an accommodation is within reach 
At remurkably little cost and!evon with s-^me gji»n in honor d .self respect. 
Wli<*re thf JaVk^inii era has passed, the nation hioy no need nov t" express con- 
tempt for thf pt-ople whosoMicconiplishnionts of the worlc is toitl briefly'. The 
decision wa^^ inadt- Umg ago not to exterminate the Indian people. Let the decision 
now be niado to respect their right to .survive in their light, 

^Vith that I will thank the Coinniissioners for allowin;: me to be ^ 
little drainaiir. ta!:iiur a little lime, and I hope to ee you all bri^rht- 
eyed an*l l)u-hv-tnile<l about ihe 0th day of January. I do wish you all 
a happy Tlniiik>uiviuij: and a niorry Christnuis, 
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Mr. BurcK. I wouhi like to sav ho noodn't worry, we will ondorsp 
him for Secretary of A^'ricti^t .ire in the new Cabinet. 1 wouUi like to 
liU. take this opportunity to express my appreeuuion to the staff. 
1 know what they are <l()in^^ They are always there. It seems lik^* 
we never L'o honie': maybe we don't. But they have been of ^^reat help 
in discussion of ilifVerent items and they have always he<»n ready to 
sit down and talk and clarify. So I want to compliment you nnd the 
. staff for all of your efforts. _ 

I ho[)e vou liave a uood Thanksgiving. 

Mr. BoKBKiDGE. Mr. Chairman, I was froinir to say as I hstened 
to the well deservetl plaudits to the staff, that I absolutely concur. 
Mv encouragement would be to the effect that as we come down the 
homestretch, this hiirh quality sensitivity to the concerns of the 
Native Americans will continue. 1 dtm't want to say that we have done 
w-ith <r()od work at this point, but 1 am rather satisfied that the work 
will inain tain its (luality as We move dowm the homestretch. 

One brief point for the record. With respect to the administration 
of Puhli(! Law 9:i-0:{S, at least as .t li:^s occurred in Alaska, I hay«» 
been verv much conrorncd with the ironic circumstances whereby in 
Alaska the Ahiskn Natives have had a proliferation of various local 
orpmixations. In the administration of Public Law 9:^-63S, the Juneau 
area din^ tor has exercised his discretion and required that th.^ tribal 
jrovernment body, in this instance the Central^ Council of Tlingit- 
Hai<la in Alaska', piin concurrence throu*rh various resolutions from 
the various local entities. In effect, w^^^^» has oc.ured ^ere has been lu 
very precis* oroMon of the sovoreiLrnt an established trial body. 

VW here are workinir to honor tribal soverei^^nty, to recoirni/.e it and 
to deiinf* it; vet bv retridations today and by interprepation throuirh 
discrenon vested * in by BIA ofiicials, we have erosion of tnbal 
st)ven*i^ntv occnrrin;r. 

I want 'to tMni)haM/e thi^. I understand Alaska ts not the only 
place in which this has occiuTod. Wc are dealinir witli an oniroim/ 
eroMon that must ho sloppeil, not only throuirh the proinul.iration of 
now laws but actually throuudi ihv exercise of a very [msiiive nressm;e 
on ofliciaU in a position to admini-ti»r those laws to insure they wdl 
. proceed from a positive vie\v()(>int ; nanu^ly, a yiewp(MU of stren;xth- 
i-niuir thn sovereiirnt^' of tribal iroviM'mu(»ni bodices. 

With that. I join all in extendiu;! best wi>hes for a productive and 
haupy 'rhanks;:i\ hi*r. 

Mr. Mekus. The hearinir is closed. 

[Whereupon, at 2:55 i).n'i., the meeting WuS adjoined, to reconvene 
January t) -7, 1977.1 
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